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THE 


AMERICAN LAW REVIEW. 


JANUARY-FEBRUARY, 1898. 


THE REVISION OF THE CONSTITUTION OF THE 
UNITED STATES. 


It is strange indeed that this subject has not heretofore more 
powerfully attracted the attention of the electorate of the Union. 
Our Federal constitution was adopted 110 years ago. In that 
time every State then existing has, one after another, radically 
revised its constitution, and most of them more than once. In- 
deed there is no State that has not revised its constitution except 
those most lately admitted, and such have been the rapid changes 
from our growth in population and wealth and the new dangers 
arising to be guarded against that the constitution of New York 
imperatively requires that the question of a constitutional con- 
vention shall be submitted to the people every twenty years, 
and permits it oftener than that if the legislature shall think 
proper. 

Even in so conservative a State as North Carolina we have had 
three constitutional conventions since the war and have besides 
adopted sundry amendments by the legislative mode prescribed 
in the constitution. If this is true as to the States, and that we 
so rapidly outgrow the organic law prescribed but a few years 
before, for a stronger reason it is true of the Federal constitu- 
tion which adopted at Philadelphia in September, 1787, for an 
entirely different people amid vastly different surroundings, is 
now like the clothing of boyhood worn by the nearly mature 
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man, which galls and binds his massive limbs and interferes 
with his development. To say that the Federal constitution of 
1787 

Is Now a Misrir, 
in many respects is a self-evident proposition. It could not be 
otherwise. Great and wise as that instrument in many respects 
is, it was intended for the people and the surroundings of that 
day. Therein was such fitness as it had. 

Its creators could not foresee the requirements of this time, 
our present development and propositions were beyond their 
wildest dreams. If by any possibility they could have foreseen 
what provisions were most suitable in a constitution fitted for 
this day and adopted it, such a constitution would have been 
unfitted for that time and unacceptable. Each generation has a 
right to enact its own laws and shape its own institutions. This 
is the sacred right of self-government. No dead hand from the 
past should lay its paralysis upon the living and check our 
progress and leave us defenseless against the enemies created by 
the rapidly changing conditions of modern life. 

How could a Federal constitution of 110 years ago be suitable 
to this day, when each State has so often had to change its 
organic law? Not withholding any meed of the praise bestowed 
upon our Federal constitution, it must be remembered that it 
was so far from being acceptable, even when first prescribed, 
that many States ratified with the understanding that amend- 
ments would be made, and suggested amendments at the time 
of their ratifications. Accordingly, ten amendments were sug- 
gested by the very first Congress that met in 1789, and were 
adopted by the States. 

Another defect was made apparent by a decision of the Federal 
Supreme Court in the case of Chisholm v. Georgia, and the 
eleventh amendment protecting the States against that assump- 
tion of power, by the courts, was submitted by Congress in 1794 
and promptly ratified. The contested presidential election of 
1801 showed another dangerous defect in the organic instrument 
which was patched up (imperfectly, as the contested election of 
1876 showed) by the twelfth amendment submitted by Congress 
in 1803 and ratified by the States within nine months thereafter. 
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Three other amendments followed in the wake of the great civil 
war. How far it would have been possible to have averted the 
vast loss of life and property, and the resultant taxation since, 
if the original constitution had been more wisely and clearly 
drawn, or if timely and proper amendments had been made, it 
would be a sad and a 


ProritLess Task To Consiper Now. 


When the Federal constitution of 1787 was sent forth, it was 
provided for a people of 3,000,000, scattered along the Atlantic 
slope. 

We are nowtrying to make it do duty for 80,000,000 settled from 
Ocean to Ocean, and from the Great Lakes to the Gulf. Then 
our population was mostly rural, for three years later, in 1790, 
we had but five towns in the whole country which had as many 
as 6,500 inhabitants each, and only two others had over 4,000; 
now we have the second lurgest city on the globe, and several 
that have passed the half-million mark. Then we had 75 post 
offices with $37,000 annual post office expenditure. Now we 
have 75,000 post offices and an annual postal expenditure of 
$90,000,000. 

During the first ten years the expenditures of the Federal 
government, including payments on the Revolutionary debts, 
averaged about $10,000,000 annually. In the last few years 
they have averaged fifty times that. When the constitution was 
adopted Virginia was easily the first State in influence and popu- 
lation, having one-fourth the population of the whole country, 
and North Carolina was third, while New York, which then 
stood fifth, now has double the population of the whole Union 
of that date, and many other States now have a population 
greater than the original Union, whose very names were then 
unheard of, and over whose bosoms the savage and the buffalo 
roamed unmolested. 

The steamboats, railroads, gas, electricity (except as a toy in 
Franklin’s hands) and a thousand other inventions and discov- 
eries which have profoundly modified the life and thought and 
wants of the people and governmental requirements and dangers 
were still in the womb of the future. 
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CorpPoraTions WERE THEN so FEw 


that not till four years later, in 1791, did New York incorporate 
its first bank and the charter for the second bank was only 
obtained by the subtility of Aaron Burr, who concealed the 
banking privileges in an act incorporating a water company. 
Not to particularize further, we are farther from those times in 
point of development and changes than those days from the 
times of Elizabeth, and in many respects even more distant are 
we from that era than it was from the age of William or Alfred. 
Indeed the convention in some respects (as shown by prompt . 
amendment) did not correctly express the feelings and wants of 
its own day. It was a small body, only fifty-five in number, of 
whom only thirty-nine concurred in the final result. They had no 
benefit from the public opinion of their own day, but sat within 
closed doors. Their work was barely ratified by conventions in 
several States and in no instance received the imprimatur of the 
people of a single State. 

That the constitution was as good as it was is a marvel and it 
has been eulogized accordingly. But had it been perfect then — 
and it was not — it could not fail in the wonderful development 
of more than a century to be in many respects inadequate for 
this generation and it must become more and more so as the 
years pass. It cannot be long before we have 100,000,000, and 
even that is small to what is just beyond. We have as yet only 


‘“¢ The first low wash of waves 
Where soon shall roll a human sea.”’ 


Alaska, whose climate forbids hope of its ever before becoming 
a State, and the expected admission of Hawaii, which indicates 
a colonial policy, are features unprovided for by a constitution 
which contemplated merely a union of co-equal States and not 
permanent territories or colonies. Time and your patience would 
fail me to discuss the many particulars in which the 


Present FEDERAL CONSTITUTION 


needs revision, even if I possessed the ability and the authority 
to indicate all its shortcomings, wherein the ancient garments 
should be let out, wherein it should be gathered in, what rents 
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should be sewn up and double proofed where the sword has cut; 
what holes and tears should be darned which the judiciary have 
made or where the executive or Congress has worn the garment 
too thin. Such matters require more elaboration and most 
eareful thought. 

I shall only indicate in a broad way the inherent defect which 
was in the original instrument and which time has but accent- 
uated. In the first place, the constitution of the United States 
was never democratic. The experiment of self-government 
was then new and the masses were not educated. The school- 
master was not abroad in the land. The dominant minds in 
that convention, almost without exception, feared to trust the 
people. There were leaders like Hamilton, who preferred a 
monarchy, and who made small concealment of a belief that 
**to that complexion it must come at last.’? There was quiet 
talk of calling to the throne the second son of George the Third, 
he who was afterwards the infamous Frederick Duke of York. 
As I have said, that no breath of public opinion might blow 
upon the convention the doors were hermetically sealed — closed 
in the faces of the people upon whose welfare they were assum- 
ing to act as guardians. 

That an instrument so constructed, and by such men, and for 
a people averaging so far in point of education below the pres- 
ent generation, should have been undemocratic was to have been 
expected. That it has remained so till this day is the unex- 
pected. Of the great departments of government, the execu- 
tive, the judicial and the legislative, the 


ConsTITUTION GAVE THE PEOPLE 


only a voice in selecting one-half of the legislative. And that 
remains, so far as constitutional forms go, to this day the share 
of the people in the Federal government, one-half of one-third. 
In all the rest the people were given no voice whatever. 

The executive was made elective by electors, and it was con- 
templated that those electors should be as free to select the 
President as the members of the State legislatures in the selec- 
tion of a Federal senator. In fact, down till after the memo- 
rable contest between Adams, Clay, Crawford and Jackson in 
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1824 in the majority of States, the presidential electors were 
chosen by the State legislatures and they were still so chosen by 
South Carolina till after the late war. Even since the choice of 
electors has been committed to the people, by State action the 
constitutional provision still gives the electors the absolute right 
to vote irrespective of the will of their constituents and that 
electors have ordinarily (though not always) obeyed the will of 
those voting for them is a tribute to the force of public opinion 
which in this respect has been more powerful than the constitu- 
tion, and without formal amendment has reversed the mode of 
election prescribed and contemplated by that instrument. 

The Senate is still not elective by the people. In many States 
the people have attempted to apply to ~ 


Tut Evection or U. S. SENATOR 


the same method which has captured the choice of the executive 
by making the members of the legislature guoad hoc electors, 
pledged like presidential electors to vote for a nominee named 
by a popular convention. But the plan has not always worked 


satisfactorily and has been tried in only some, not in all the 
States. A constitutional amendment to elect the senators of 
each State by the votes of its people instead of its legislature 
has more than once passed the lower House of Congress, and 
once at least by a unanimous vote, but the Senate itself has 
always defeated this measure to give the people more power in 
their government. 

In this day, when we have so many startling instances of the 
power of vast corporations in determining the choice of senators, 
and the scandal and expense of prolonged sessions of State leg- 
islatures taken up with the selection of a senator — a duty which 
the people could discharge more satisfactorily and without any 
expense, by electing the senator on the same day members of 
Congress are chosen — it is more than ever imperative that the 
constitution should be revised and made democratic in the mode 
of choosing the senators. 

Not only did the constitution bar the people from a voice in 
the election of senators and President, but as a further check it 
placed in the hands of the executive the veto power upon any 


| 
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action of the representatives chosen by the people to the lower 
House if by any chance that will should also be voiced by the 


Senate. The veto power has not been exercised by the monarchy 
or ministry in England for 


Nearty Two Centvries. 


It certainly has no proper place in a republic in which the will 
of the people duly expressed, in an orderly and proper manner, 
by their chosen representatives, should be the law of the land till 
changed in the same mode. The veto is an anachronism and is 
in fact a survival from times when the people’s representatives 
could not legislate without the assent of the monarch expressly 
given to each act. Goldwin Smith, in his Political History of 
the United States, correctly describes our President as being 
‘*an elective king ’’ with powers very far surpassing those of 
the English and equaled by very few autocrats. 

But by far the most dangerous, the most undemocratic and 
unrepublican feature of the constitution, and the one most sub- 
ject to abuse, is the mode of selecting the Federal judges. They 
are not only selected without the people having any voice what- 
ever in the choice of this important class of their servants, but 
they are selected by the executive, whom by the constitution the 
people were to have no voice in choosing and are subject to con- 
firmation by that branch of the legislature in whose selection the 
people still have no voice. To aggravate the matter still further 
these servants are appointed for life, and mistakes, or bias, or 


private influence exerted in their selection are beyond correction. 
Our government is 


BasEep ON PuBLic OPINION. 


A “decent regard ‘for the opinions of mankind ’’ was averred 
in the great Declaration of the Fourth of July, 1776. Public 
opinion when formally expressed by our servants freely chosen 
is our statute law. And when expressed with more formality is 
our organic law. Yet by a process in which the people have no 
voice, we place in positions those who look down upon and revise, 
and negative when they see fit, the actions of the executive and 
the legislature and there is no check upon the unlimited and will- 
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ful exercise of this power save in cases of corruption, and then only 
by the cumbersome and impractical method of impeachment. 

In England the judges can be removed by a simple address of 
Parliament and the constitutions of Massachusetts and New Hamp- 
shire have the same provisions. But the Federal judges are not 
subject to any restriction from that public opinion, which is the 
corner-stone of a republican form of government, either in the 
manner of their selection or by the power of removal upon an 
address of the legislature, as in England, or by being subject to 
review as by holding for a term of years. They are as truly 
beyond the will of the people as the Czar of all the Russias. 
That under such a system abuses have been as infrequent as they 
have been (though they are not unknown) is due not to the 
system, but to the usually high character of the lawyers on that 
bench, who, though selected by a vicious method, have been 
ordinarily superior to the temptations within their reach. 

With the growing power of corporations, and the evils at- 
tendant thereupon, we are not without warnings that we cannot 
trust so medieval a mode of selecting judges any longer with 
safety. This much is to be said in excuse of the framers of the 
Federal constitution that at that time few judges were selected 
by the people, and besides the vast power since developed in the 
judiciary of setting aside and annulling legislative and executive 
action was unsuspected. It had been asserted in one or two 
cases of small importance, but its scope and effect were not 
discerned and hence its abuse was not provided against in the 
constitution. That duty has developed upon us. 

So generally, so universally indeed has this evil of 


A Lire Joupicrary, 


selected by others than the people, and without supervision, been 
seen and provided against in the several States that in forty-two 
States out of the forty-five, the judges now hold for a fixed 
term of years, and thus their conduct comes up periodically for 
review. As to the other three States —in Rhode Island the 
judges hold only from year to year, for any one can be dropped 
by a majority vote of the annual legislature. In Massachusetts 
and New Hampshire, as I have stated, the judges can at any 
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time be removed by the executive upon an address voted by a 
majority in the legislature, so that in every jurisdiction save the 
United States, the conduct of the judges is subject to supervision 
and disapproval. 

It cannot be that the popular sentiment and the public neces- 
sity which have made the judges elective in so many States do not 
obtain as the United States judges. The constitution therefore 
should not only be made democratic as to the election of United 
States senators, but the judges should be also chosen by the 
people and for a term of years, and for the same reasons that 
the people of the States have made their State judges elective. 
The same reasons that apply to the one apply to the other with 
equal force. No State that has once made its judges elective, 
has gone back to the appointive system. A proposition of 
that kind submitted to the people of New York was overwhelm- 
ingly voted down. It must be admitted, under our theory of 
government, that the people are the best judges of whom they 
should have for their public officials. There is indeed but one 
objection which can be made to the proposition to make judges 
elective by the people, and that is a flat denial that they are 
capable of selecting the best servants and the assertion that some 
one else can do it for them better than they can for themselves. 

It was in 1820, long after he had retired from the heated 
theater of action, that Mr. Jefferson made his 


CELEBRATED DECLARATION 


that the Federal judges were ‘‘a corps of sappers and miners 
steadily undermining the constitution.’’ It was two years later — 
in 1822—that he wrote his letter to Mr. Barry in which he 
expressed his view that the constitution should be amended by 
restricting the Federal judges to terms of six years. 

When the Federal judges are made elective by the people, the 
United States district judges and district attorneys can be elected 
by the people of their districts, as State district judges and 
district attorneys and members of Congress are chosen; the 
circuit judges by the people of their circuits and the Supreme 
Court judges by the people of the States composing their respec- 
tive circuits and the chief justice by the whole Union. 
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That public sentiment is in favor of this reform is evidenced 
not only by the same change as to the manner of electing State 
judges, but is common observation. As long ago as 1891 the 
distinguished jurist who is the editor of the leading legal periodi- 
cal in this country wrote;! ‘If the proposition to make the 
Federal judiciary elective instead of appointive is once seriously 
discussed before the people, nothing can stay 


THe GROWTH OF THAT SENTIMENT, 


and it is almost certain that every session of the Federal 
Supreme Court will furnish material to stimulate that growth.”’ 

In what I have said there has been no intention to reflect upon 
the Federal judges, either singly or in a body, but the present 
mode of their selection and tenure is undemocratic and me- 
dieval and capable of untold abuse. No depository of power 
in this country should be above the power of public supervision 
of his conduct. It is time this matter was fully and thoroughly 
discussed and the reform brought about. It is no injustice to 
the public servants who happen to occupy offices which may be 
affected, to agitate for a reform required by the public interest. 

I am aware that every Federal judge below the Supreme Court, 
though nominally holding for life, can be abolished by an act of 
Congress, since the power that creates a Federal district or cir- 
cuit can abolish it at will. If it can abolish one district, it can 
abolish all at once. Several districts have from time to time 
been abolished, notably two in 1801. And we know that the 
sixteen circuit judges created by the Judiciary Act of 1891 
were abolished eighteen months later. 

It is true that under the stress of great public sertiment, 
every U. 8S. District and Circuit Judge can be legislated out of 
office by a simple Act of Congress and a new system recreated 
with new judges, but that would be a strong measure and, unlike 
a constitutional amendment, might be a reflection upon the pres- 
ent incumbents. It is also true, as has been pointed out by dis- 
tinguished lawyers, that while the Supreme Court cannot thus 
be abolished, it exercises its appellate functions ‘‘ with such 


1 25 Am. Law Rev. 288, March, 1891. 
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exceptions and under such regulations as Congress shall make,’’ * 
and that as Congress enacted the Judiciary Acts of 1789 it can 
modify or repeal it at will. 

In 1831 the attempt was made to repeal the 25th section of 
the Judiciary Act of 1739 by virtue of which writs of error lay 
from State Supreme Courts in certain cases. Though the sec- 
tion was not repealed, the repeal was supported and voted for 
by such men as Henry Clay and James K. Polk, names which 
have not yet lost their music in our ears. 

But what is desired is not the exercise of such powers by 
Congress which it undoubtedly possesses, and in an emergency 
would exercise, but a constitutional revision by which the Fed- 
eral judges, like other public servants, should be chosen by the 
people. 

But it may be said that the Federal judges are now in office 
for life and it would be unjust to dispossess them. So it was 
with the State judges in each State when it changed from life 
judges to judges elected by the people, but this argument in no 
case stayed the reform. Indeed all the Federal judges except 
the Supreme Court, being subject to be abolished at any time 
by an Act of Congress, occupy an inferior position in this respect 
to the State life judges who could only be abolished by a new 
constitution. 

It will be a great reform when public esteem and confidence 
shall become the source of honor instead of 


Court Favors at WASHINGTON. 


When this constitutional amendment is made, as it will inevit- 
ably be done at no distant day, it would be well to avoid the 
expense and conflict of the double judiciary system we now 
have, by reducing the number of the Federal judiciary, amend- 
ing and restricting their jurisdiction to the excise, internal 
revenue, admiralty, post office, and customs and like matters 
which are purely Federal. As to all other matters in which a 
Federal question could arise, ample protection would be given 
by writs of error — as now — from the State courts. Certainly 


1 Constitution, Article LII, Section 2. 
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with the great increase of intercommunication and the decay of 
local prejudice, a large mass of litigation which now goes into 
the Federal court should be eliminated, for the non-residence of 
a party should cease to be a ground of taking jurisdiction from 
the State courts. To a large extent this is now simply a pretext 
for corporations and syndicates to escape the jurisdiction of 
State courts and an incentive to them to secure the appointment 
of their favorites, whenever they can, upon the Federal bench. 


ANOTHER UNDEMOCRATIC FEATURE 


of the constitution is that which requires all Federal officials to 
be appointed by the President, or heads of department. This 
has grown to be a great evil. When for instance there were 
seventy-five postmasters, it was contemplated that the President 
or Postmaster-general would really appoint. With 75,000 
postmasters this is impossible. As a practical result, they are 
in fact selected neither by the President nor the Postmaster-Gen- 
eral, but in an unconstitutional mode by senators, members of 
Congress or political bosses. 

Not so long since we saw the pressure of office-seekers upon 
congressmen used dexterously by the executive to secure the 
passage by Congress of an act which otherwise could not have 
been adopted. 


A REVISION OF THE CONSTITUTION 


should at least empower Congress to authorize the election of 
postmasters by each locality whenever and to whatever extent 
it may deem advisable. 

It is idle to say that we have grown and prospered under this 
constitution. It would be as logical to say that we have done so 
in spite of it. The constitution is not a fetish to be worshiped 
nor did it come down from heaven a perfect work. It had to he 
patched up ere it was in working order. Its defects nearly 
brought us catastrophe in 1801, in 1820 and again in 1876. 
That which happened in 1861-65 we all remember. Those fea- 
tures of the constitution which time has approved and which 
are still suited to our needs will be retained. Those that are 
otherwise should be amended or removed, as has been the case 
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with our State constitutions. The vast power of the President, 
his great patronage, giving him power to make war, his election 
by electors, who are under no legal obligation to voice the senti- 
ment of their constituents, these are pregnant with future 
trouble. So also isthe election of United States senators by the 
majority of a caucus, 7. e., by one-fourth of the small number 
of men in a State legislature, whose nomination and election 
can be easily manipulated by the money power. But the great- 
est danger is in the appointive and life system of the judges who 
dominate the other two departments. The helmsmen who can 
appoint at will the course of a ship of State are selected without 
any consultation with the owners and are subject to no control 
by them. The constitution is at the mercy of organized and 
powerful combinations of money, and it is imperative that we 
rescue it from their hands. 

In a condensed way, I have discussed the most striking con- 
stitutional features needing revision. There are doubtless others. 
The revision is needed. It will and must come. It is appro- 
priate that the bar should open the discussion. After the lapse 
of 110 years, constitutional revision cannot be premature. In 
view of the dangers that now face us and the certainty of 
greater ones if we delay, it is time that the matter was receiving 
careful and patriotic consideration. 


WaLTER CLARE. 
RaLEIGH, N. C. 
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DUE PROCESS OF LAW. 


A recent press dispatch announces that the Supreme Court of 
a Western State has held that due process of law requires that 
persons accused of crime be indicted by a grand jury, so that 
convictions obtained in cases which began with the filing of an 
information, are void. At the time of writing it has been im- 
possible to verify the accuracy of this dispatch by a reference to 
the reports; but if it truly represents the decision of the court, 
many inmates of the penitentiary will be turned loose in a body 
to renew their depredations on society. Some will be saved 
from a new trial by statutes of limitation; others by the death 
or removal of witnesses or the economic spirit of the officers 
of the law. Such a result makes the decision a public cal- 
amity whose dimensions cannot be exaggerated. It is directly 
opposed to the holding of the most authoritative court in this 
country.! 

The evils which flow from the annulling of statutes by the 
courts are so serious that measures have been advocated, look- 
ing to the submission of contemplated legislation to the Supreme 
Court before it is enacted. The constitution of one State? 
requires that the Supreme Court shall, ‘‘ upon solemn occasions, 
when required by the Governor, the Senate or the House of Rep- 
resentatives, give its opinion upon important questions ;’’ but that 
court has shown an extreme reluctance to aid the legislature in 
the framing of laws, as contemplated by this provision.* The 
Bar Association of Pennsylvania has recently recommended the 
creation of a commission of experts ‘*‘ having the same qualifi- 
cations as judges of the Supreme Court”’ to advise the legis- 


1 Hurtado v. California, 110 U. S. 2 Const. Col. 1890, Art. 6, § 3. 
516. Mr. Justice Harlan dissented. 3 Inre S. R. on Irrigation, 9 Colo, 
The doctrine has been sustained by 620; in re Continuing Appropriations, 
the Supreme Court of Wisconsin in 18 Colo. 192. 
an able opinion. Rowan v. State, 30 
Wis. 149. 
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lature in such matters and assist it in framing laws;' but it is 
obvious that such a commission can only make a guess as to 
what view the Supreme Court may take of the constitutionality 
of a statute. 

No constitutional provision is more frequently appealed, to in 
the effort to overturn statutes, than that one found in every 
State constitution as well as in the Fourteenth Amendment to 
the constitution of the United States, which requires that no 
one shall be deprived of life, liberty or property except by 
due process of law, or the law of the land, as it is sometimes 
phrased. How frequently this appeal is made with success is 
shown by an incomplete examination of the decisions of 
one year, from which it appears that the following stat- 
utes have been held unconstitutional on this ground: A stat- 
ute applicable only to counties having a certain population 
‘* according to the census of 1890,’’ because ‘‘ it did not extend 
to and embrace all persons who are in, or who may come into the 
same situation and circumstances ;’’? a statute authorizing the 
creation of irrigation works, when the proposal for such works 
has been approved by a vote of two-thirds of the owners of the 
lands affected ;? a law awarding double damages for the killing 
of stock on railroads, because it did not provide for the fenc- 
ing of the track of the railroad company, and the double 
damages could not therefore be regarded as a penalty for the 
failure of the company to comply with this statutory duty;‘ 
a statute giving double damages for the killing of stock in case the 
railroad company should not give immediate notice to the owner, 
because it fixed an absolute liability, without regard to the ques- 
tion of negligence;* a statute under which constructive notice 
by publication of the imposition of an assessment for a public 


1 31 Am. Law Rev. 599. 4 Sweetland v. Atchison &c. R. Co., 

2 Sutton v. State (Tenn.),36S. W. 43 Pac. Rep. 1006. 
Rep. 697. And also because in its 5 Jolliffe v. Brown (Wash.), 44 Pac. 
classification it was *‘ unnatural, arbi- Rep. 149. And another provision of 
trary and capricious.” Jbid. the statute, which allowed the recov- 

8 Bradley v. Falbrook Irrigation ery of attorney’s fees by the person 
District, 68 Fed. Rep. 948, 956. [Re- damaged, was likewise held uncon- 
versed on appeal: Fallbrook Irrigation  stitutional, because ‘‘it distinguished 
District v. Bradley, 164 U. S. 112.— between different classes of persons.” 
Eps. Am. Law REv.] 
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improvement was given after the assessment was made, the lot 
owner having forty days within which to contest its validity; ! 
a statute authorizing a public officer to kill animals found neg- 
lected or abandoned, when in the opinion of three reputable 
citizens they are injured or diseased past recovery .? 

All these cases, it is believed, are indefensible on sound 
principles of constitutional construction, though a detailed ex- 
amination is impossible in the limits of an article; and many 
others have been found which might be vulnerable to an exact- 
ing criticism. When itis considered that enormous investments 
are frequently made worthless by a decision rendered years after 
the enactment of the statute, it is evident that the whole com- 
munity is interested in having the meaning of this provision 
made so clear that, if legislators cannot judge of its bearing 
upon a pending statute, lawyers, at least, will be able to advise 
their clients as to its validity. 

This provision is found in every constitution, and in most of 
them it has existed from the beginning. It is generally con- 
ceded that it has the same meaning as ‘law of the land”’ in 
Magna Charta; * and indeed that very term is employed instead of 
‘¢ due process of law ’’ in some constitutions, so that it must be 
regarded as intended to secure to the citizen the same measure 
of protection as that provision of the Great Charter was intended 
to secure to the people of England. Found there in an instru- 
ment designed to restrain the royal power, an instrument in the 
nature of a contract between the king and the barons in behalf 
of the people of England, its evident purpose was to protect the 
people against the arbitrary and oppressive acts of the king. 
The time was yet far distant when the people might impose some 
equivalent restraint upon Parliament. And though the principle 
of the provision — the protection of the individual from arbitrary 
acts of the government has long been as fully respected by that 


1 Hayes v. Douglas County (Wis.), animal amounts to a waiver of notice. 
65 N. W. Rep. 482, 487. Such an animal is a public nuisance, 

2 Loesch v. Koehler (Ind.), 41N. E. the right to abate which in a summary 
Rep. 326. The decisionisputuponthe manner is everywhere admitted. 
ground of want of notice, though con- . % Wynehamer v. People, 13 N. Y. 
structive notice is given by the seizure 395; Rowan v. State, 30 Wis. 146; 2 
and the very act of abandoning the Kent Com. 13. 
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body as though it had been imbedded in a written constitution, 
the plenary power of Parliament to enact any Jaw whatever has 
never been disputed. How plenary that power was is convine- 
ingly shown by the long series of acts of attainer and confisca- 
tion which usually attended the shifting of political power from 
one party to the other in the seventeenth and eighteenth cen- 
turies. The whole course of English history shows that the 
‘“‘Jaw of the land’’ meant the law enacted by Parliament and 
enforced by the courts, as distinguished from mere royal edicts 
or decrees. 

Unquestionably this provision was intended to impose at least an 
equal restraint upon the exercise of executive power under the 
State constitutions, and it is difficult to believe that it was intended 
to put any restraint whatever upon the power of the legislature. 
That power was restrained in many directions by other constitu- 
tional provisions. The purpose for which a legislature exists is to 
make laws which may in possible cases deprive persons of life, 
liberty and property; a power of which the provision in Magna 
Charta was intended to deprive the king. The most beneficent 
measure of legislation was as much out of his power as the most 
odious and oppressive. 

If it be asserted that this constitutional provision was intended 
as a restraint upon the power of the legislature, the restraint 
must be very different from that imposed upon the royal power 
by the provision of Magna Charta. Those courts which incline 
to that view of the object of the provision may generally be taken 
to hold that it protects the individual from an invasion of his 
life, liberty or property by special laws aimed at him, as dis- 
tinguished from the general laws by which the rights of the 
community at large are determined.! But it is to be observed 
that if this provision was intended to restrain the power of the 
legislature, it is strange that the makers of our early constitu- 
tions, passing from under a government in which the absolute 


1 “By ‘the law of the land’ we the rights of an individual against his 
understand laws that are general in will, and in a way in which the same 
their operation, and that affect the rights of other persons are not affected 
rights of all alike; and not aspecial by existing laws.’’ Sears v. Cottrell, 
act of the legislature, passed to affect 5 Mich. 254. 


VOL. XXXII. 2 
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power of the legislature had never been questioned, should not 
have adopted a frame of words clearly expressive of the inten- 
tion to impose a new and unfamiliar limit to the legislative 
power, and of the direction in which it was intended to limit 
that power. Those constitutions contained numerous specific 
restraints upon the power of the legislature. Is it to be believed, 
in the presence of such a constitution, that the framers thereof 
intended by the introduction of this provision to impose a further 
restraint on the legislature, which included everything otherwise 
provided against and something more,— something vague, un- 
certain and intangible? Such a view is opposed to every rule of 
construction; yet the records of American jurisprudence are re- 
plete with suggestions of such a limitation, suggestions embodying 
varying conceptions of the nature and extent of the limitation, 
but all agreeing in the assertion of a power residing in the judi- 
cial courts to restrain the power of the legislature to narrower 
limits than those created by the written constitution. It is not 
surprising that the effort to apply such limitations should have 
led to the widest divergence of expression, and that ‘‘ the phrase 


‘due process of law’ remains to-day without that satisfactory 
precision of definition which judicial decisions have given to 
nearly all the other guarantees of personal rights found in the 
constitution of the several States of the United States.’’? 

One court has taken the position that the statute must be 


within the ‘‘ delegated powers ’’ of the legislature.? Other 
courts have undertaken to restrict the exercise of the power by 
the rules of natural justice, ‘those fundamental principles of 
liberty and justice which lie at the base of all our civil and 
political institutions ;’’ * ** of those general rules established in 
our system of jurisprudence for the security of private rights ;’’ ‘ 


1 Davidson v. New Orleans, 96 U. 
S. 97; Ex parte Ah Fook, 49 Cal. 
406 


3’ Hurtado v. California, 110 U. S. 
516. ‘* Those principles which are 
established in all constitutional gov- 


2 Taylor v. Porter, 4 Hill (N.Y.), 
140. This opinion furnishes a favor- 
able illustration of the loose reasoning 
which has resulted in putting the leg- 
islature in the position of a ward of 
the courts. 


ernments for the protection of private 
rights.” San Mateo v. Southern &c. 
R. Co., 8 A. & E. R. Cas, 27. 

4 Hagar v. Reclamation District, 
111 U.S. 701, 707. 
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of ‘certain fundamental rights which that system of jurispru- 
dence of which ours is a derivative, has always recognized,”’ ! 
or of **common reason.’’? The process ‘* must be suitable 
or admissible in the special case; but if found to be arbitrary, 
oppressive or unjust, it must he declared to be not due process 
of law.’’* It must, in legislative proceedings, be in ‘* conform- 
ity to the settled maxims of free government, observance of 
constitutional restraints and requirements, and an omission to 
exercise the powers pertaining to the judicial and executive 
departments ;’’ and reference must be had to a *‘ consideration 
of the general scope of legislative power and the practice of 
governments.’’* This loose theory of the legislature being 
subject to the principles of general jurisprudence seems to be 
supported by the great authority of Judge Cooley.® 

Some courts have undertaken to restrict the power within the 
principles supposed to be recognized by the common law; appar- 
ently regarding the adoption of that law as an addition to the 
constitution and not to the statutury law.® 

Some courts, while not asserting the common law rule in the 
extreme form, have held that due process of law requires a trial 
had according to the ‘*‘ course of the common law.’’? Just what 


1 Brown v. Commissioners, 50 Miss. 
479. ‘If it has ever been the right 
of the public, in personal suits, to be 
notified in some appointed formula, of 
the proceedings against them. * * * 
then that right is guaranteed by put- 
ting a restraint upon organized power, 
not to deprive of life, liberty or prop- 
erty except by due process of law.” 
Ibid. 486. 

2 Morrison v. Barksdale, Harper, 
101. ‘“*If absurd consequences, or 
those manifestly against common 
reason, arise collaterally out of the 
statute, it is pro tanto void.” Ibid. 

3 Bradley, J., in Davidson v. New 
Orleans, 96 U. S. 97. 

4 Bertholf O'Reilly, 74 N. Y. 519. 

> Const. Lim., Ist ed., p. 356. 

6 Risser v. Hoyt, 53 Mich. 201; 
People v. Haws, 37 Barb. (N. Y.) 440; 


Murray v. Hoboken County, 18 
How. (N. J.) 276. ‘Statutes passed 
against the plain and obvious princi- 
ples of common law right and com- 
mon law reason are null and void, so 
far as calculated to operate against 
those principles.” Ham v. McClaus, 
1 Bay (S. C.), 93. The fact seems to 
have been overlooked by those judges 
who have sought to stretch the legis- 
lative power on the Procrustean bed of 
the common law, that the corner-stone 
of that law was the absolute suprem- 
acy of Parliament; its unlimited 
power to enact any law whatever. 
See the collection of English author- 
ities on this point in Dorman v. State, 
84 Ala. 216, 231, 234, per Walker, J. 

7 Taylor v. Porter, 4 Hill (N. Y.), 
140; People v. Supervisors, 70 N. Y. 
234. 
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is meant by this expression is somewhat doubtful. The chief 
distinction between a judicial trial in this country and in any 
other civilized country, is the jury system, which we owe to the 
common law, and that feature of our judicial machinery is pro- 
tected by specific constitutional provisions. On the other hand, 
many things which were required by the common law in judicial 
trials have been abolished from American jurisprudence, such as 
the disqualification of interested persons as witnesses. No 
feature of trial according to the course of the common law was 
more ancient or more firmly established than this; and none is 
recalled which could more vitally affect the result of a judicial 
trial. If any judicial voice was ever raised in opposition to this 
wholesome reform in our judicial procedure, it was raised in 
vain. 

These varying and contradictory judicial expressions are in 
themselves a strong condemnation of the limitations sought to 
be imposed upon the legislative power. The courts do not agree 
with each other; they do not agree with themselves. What are 
the ‘‘general rules of jurisprudence; ’’ ‘*the fundamental 
principles of liberty and justice; ’’ ‘* the principles of the com- 
mon law?’’ What are the ‘ delegated powers of the legisla- 
ture?’’ Is there any rule of the common law more firmly 
established than the rule that no one shall be compelled to 
testify against himself when charged with crime? Yet it is 
directly opposed to the ‘* general rules of jurisprudence ’’ which 
prevail in all civil law countries, as well as to common sense. 
Is there anything more sacred in Anglo-Saxon countries than 
the unanimous verdict, or more opposed to the fundamental 
principles of justice? Finally, do not all these conceptions 
reduce themselves to this: that the rule which is sought to be 
applied is the view which the particular court entertains of the 
justice, wisdom and propriety of the particular statute, — a rule 
which will change when the court changes and which may be 
different in every State.’’! 


1 It was said by Van Syckel, J.,in is a wide field, in which a great 
a dissenting opinion: ‘‘These matters variety of view prevails, where the 
are referred to to illustrate the value limitation on the power of legislation 
of enunciating the doctrine that there would exist, not in the written consti- 
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The better doctrine, that the constitution itself is the only 
limit to the exercise of the legislative power and that any statute 
is constitutional which does not conflict with some particular 
article of that instrument, has not lacked champions though the 
number is regrettably small. It has been said in a Michigan 
case: ‘* If it be said the law is unnecessarily severe, and may 
sometimes do injustice, without fault in the sufferer under it, 
our reply is, these are considerations that may properly be ad- 
dressed to the legislature, but not to the judiciary — they go to 
the expediency of the law, and not to its constitutionality. 
When courts of justice, by reason of such objections, however 
well founded, seek for some hidden or abstruse meaning in one 
or more clauses of the constitution, to annul a law, they en- 
croach on the power of the legislature, and make the constitu- 
tion, instead of construing it. They declare what the constitu- 
tion should be — not what it is. The tendency of the courts 
at the present day is, we think, too much in that direction.”’} 
The doctrine has also been asserted with great force and sup- 
ported with much learning in an Alabama case, where it is said: 
‘* Written constitutions are, with us, the fundamental law; and 
to them acts of legislation must, in case of collision, yield. This 
is the foundation and the limit of the power of courts to annul 
an act of the legislature.’’ ? 

It has often been asserted that due process of law requires a 
judicial trial as a condition of deprivation of life, liberty or 
property .® 


tution itself, but in the breast of the 
judge, and would thus be subject to 
change, and fluctuate according to the 
notions which might be entertained by 
successive incumbents of the judicial 
office. When we go outside of the 
express limitations of the constitution, 
we enter a domain of uncertainty 
which a judicious mind can not ap- 
proach with feelings other than of 
extreme caution and profound dis- 
trust.””> Moore v. State, 43 N. J. L. 
208, 252. 

1 Sears v. Cottrell, 5 Mich. 254, per 


Manning, J. Christiancy, J., concurred 
in a learned and convincing separate 
opinion. 

2 Dorman v. State, 34 Ala. 215, 234, 
per Walker, J. Other expressions of 
the doctrine are found in Beauchamp 
v. State, 6 Blackf. (Ind.) 299; Camp- 
bell v. Dwiggins, 83 Ind. 473, 480; 
Westervelt v. Gregg, 12 N. Y. 212. 

3 “ Due process of law requires an 
orderly proceeding adapted to the 
nature of the case, in which the citi- 
zen has an opportunity to be heard, 
and to defend, enforce and protect his 
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Whether it requires any particular process in the trial might 


be regarded as doubtful, if reference be had merely to the dicta 
of the courts, but the generai tendency is strongly in favor of 
the view that all that is required is that the proceeding shall be a 
judicial proceeding, a trial of the rights of the citizen before a 
judicial tribunal of some kind, which necessarily involves notice 
and a hearing. The language of Mr. Webster, in his argument 
in the Dartmouth College case, has often been cited as a satis- 
factory statement of what due process of law requires in the 


rights. Hearing or an opportunity to 
be heard, is absolutely essential. We 
cannot conceive of due process of law 
without this.”’ Stuart v. Palmer, 74 
N. Y. 183. See also People v. Super- 
visors, 70 N. Y. 234; Kennard v. Louis- 
iana, 92 U. S. 480; Davidson v. New 
Orleans, 96 U.S. 97; Pearson v. Yew- 
dall, 95 U. S. 294, 296; State v. Staten, 
6 Coldw. (Tenn.) 233, 244. Due pro- 
cess of law is ‘‘ the due course of legal 
proceedings according to the rules and 
forms which have been established for 
the protection of private rights. Ken- 
nardv. Louisiana, 92 U.S.480. ‘ Due 
process of law’ cannot mean less 
than a prosecution or suit instituted 
and conducted according to the pre- 
scribed forms for ascertaining guilt or 
determining the title to property.’’ 
Bronson, J., in Taylor v. Porter, 4 Hill 
(N. Y.), 140. A person may be divested 
of his property, without any proceed- 
ing whatever in a court of law,— by 
the lapse of time, as under statutes of 
limitation; by the wrong of another, 
as in the case of the theft of negotia- 
ble instruments; by the ex parte decis- 
ion of an executive officer, as in the 
destruction of property to prevent the 
spread of a conflagration or of a con- 
tagious disease. All of these acts are 


considered due process of law, though 
they all lack the elements of a judicial 
It is idle 


trial, notice and a hearing. 


tribunal which divests the individual of his property.’ 


to say that they are justified on grounds 
of public policy, That is a term which 
designates certain theories on whieh 
courts act in the absence of a legisla- 
tive declaration; but when the legis- 
lature has spoken on a particular 
subject its decision becomes public 
policy on that subject. Nor can it be 
said that the public welfare justifies a 
disregard of the ordinary rules of 
judicial procedure in the presence of 
an imminent danger; for a constitu- 
tional provision which can be set aside 
at will becomes a mere leaden rule, 
accommodating itself to any surface. 
The writer ventures to believe that 
there is but one ground on which 
these and many other departures from 
the ordinary rule can be justified, and 
that ground is that property being the 
creature of law, the conditions under 
which it is held can be changed at the 
will of the legislature, subject only to 
the positive restraints of the constitu- 
tion. It is impossible, however, to 
discuss so large a question in this 
place. 

1“ The general law, a law which 
hears before it condemns, which pro- 
ceeds upon inquiry and renders judg- 
ment only after trial ’’ so that ‘‘ every 
citizen shall hold his life, liberty, 
property and immunities under the 
protection of the general rules which 
govern society.’’ Dartmouth v. Wood- 
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It has accordingly been held that persons accused of crime 
may be proceeded against by information.' But it has been held 
by one court? that the creation by the legislature of a special 
tribunal for the decision of a question of damages between a 
municipal corporation and a contractor, was not due process of 
law, — although the parties had recognized the tribunal and sub- 
mitted their differences to it! 

It is generally conceded that notice and an opportunity to be 
heard are necessary to constitute a judicial proceeding ; but there 
is much divergence of opinion as to what constitutes notice. 
No court has gone so far as to assert that actual notice is essen- 
tial ; but many have undertaken to say what sort of constructive 
notice will be deemed valid.* The only tenable view is that it 
is for the legislature to determine what form of notice is suffi- 
cient, and to this the courts have generally acceded.‘ 

In a case where the subject was discussed with great thorough- 
ness, the Supreme Court of the United States held void a statute 
of Oregon which authorized the rendition of a judgment against 
non-residents having property within the State, where notice 
was given by publication only without the attachment of the 
property.® 


ard, 4 Wheat. (U. S.) 518. ‘ Reme- 


the party proceeded against will be 
dies are clearly within the peculiar 


apprised of what is going on against 


province of legislation and may be 
changed and made to correspond to 
altered circumstances and new condi- 
tions, provided constitutional restric- 


tions and prohibitions are not 
invaded.’? Cook v. Gregg, 46 N. Y. 
489,,443. 


1 Hurtado v. California, 110 U. S. 
516. 

2 People v. Haws, 37 Barb. 440, 456. 

8 Thus a statutory notice, such as 
the legal time of meeting of a board 
of assessors, has been held insufficient. 
Hatson v. Woodbridge &c. District 
(Cal.), 16 Pac. Rep. 549. See also 
South Platte Land Co. v. Buffalo 
County, 7 Neb. 258. ‘It is sufficient 
if a kind of notice is provided by 
which it is reasonably probable that 


him, and an opportunity is afforded 
him to defend.’? Happy v. Mosher, 48 
N. Y. 317. To the same effect are 
Westervelt v. Gregg, 12 N. Y. 202; 
Campbell v. Evans, 45 N. Y. 357. 

4 Denio, J., in Matter of Empire 
City Bank, 18 N. Y. 199, 216; Jarvis v. 
Barrett, 14 Wis. 591. 

5 Pennoyer v. Neff, 95 U. S. 714. 
The court treats this notice by publi- 
cation as no notice at all. It is cer- 
tain, however, that publication is a 
kind of notice, though it may fail to 
reach the defendant, and it is at least 
as good a notice as the attachment of 
unoccupied lands, for instance. It is 
to the credit of Mr. Justice Hunt that 
he dissented from this decision; and 
in a separate opinion he shows that 
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The doctrine of vested rights is an essential part of any sys- 
tem of jurisprudence. Without it there would be no finality to 
litigation. A vested right is one which has been fixed by opera- 
tion of law and is therefore not subject to re-examination, but 
remains in the beneficiary until forfeited by some subsequent 
act. Where the operation of law out of which it grows is a 
judicial trial which has ripened into a judgment, and no appeal 
has been taken within the period prescribed by law, a statute 
extending the time for appeal deprives the successful litigant of 
his vested right to the judgment, which is property, and is there- 
fore as invalid as if it undertook to confiscate the property or 


right which was the subject of the litigation. 

Yet even this proposition has been dissented from by the 
Supreme Court of the United States in a case where a statute 
of the State of New York which authorized the State court to 
re-open a proceeding for the assessment of damages for lands 
taken in the opening of a street was sustained.? 

A strange misapplication of this doctrine is found in a Ten- 
nessee decision * where a statute authorizing the Governor of the 
State to set aside the registration of a county, if he should 
believe that there had been fraud in making it, was held void, 


similar statutes have been enacted in 
different States without their validity 
being questioned. 

The better doctrine is followed in 
Wisconsin, where a statute similar to 
that of Oregon has been upheld. The 
court said: ‘‘The essential fact on 
which the publicationis made to depend 
is property of the defendant in the 
State, and not whether it has been 
attached. * * * Thereisno magic 
about the writ (of attachment) which 
should make it the exclusive remedy. 
The same legislative power which de- 
vised it can devise some other and 
declare that it shall have the same 
force and effect. The particular means 
to be used are always within the con- 
trol of the legislature, so that the end 
be not beyond the scope of the legis- 


on the ground that the voter had a vested right in the franchise 


lative power.”’ 
Wis. 591. 

In California the Supreme Court has 
gone so far as to hold that the publi- 
cation of a notice of a sitting of a 
board of equalization for the purpose 
of correcting the assessment of prop- 
erty for taxation, is not a notice to the 
owner of the property assessed, and 
therefore the increase of his assess- 
ment is not without due process of 
law. Patten v. Green, 13 Cal. 327. 

1 Burch v. Jewett, 10 N. Y. 374; 
Beaupre v. Hoerr, 13 Minn. 366. 

2 Garrison v. City of New York, 21 
Wall. (U.S.) 196. The reasoning of 
Mr. Justice Field will be found curious 
reading. 

3 State v. Staton, 6 Coldw. (Tenn.) 
233. 


Jarvis v. Barrett, 14 
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after his qualifications had once been inquired into and he had 
been admitted to the register. It is too clear for argument that 
with such a statute on the books the registration is only pro- 
visional, and liable to be set aside in the discretion of the 
Governor. 

The notion seems to be thoroughly fixed in the brains of some 
judges that there are certain natural rights of property which 
are beyond the control of the legislature. Thus a statute pro- 
viding for the laying of drains through whatever land might 
intervene between the land to be drained and a watercourse, 
with proper provisions for the ascertainment of the damages, 
and compensation therefor, has been held unconstitutional. 
The State, it is said, has no right to take private property except 
for a public use. But if the draining is put upon the ground of 
the public health, it is constitutional.? 

In a recent decision already referred to,* the Circuit Court of 
the United States for tle District of California, undertakes to 
annul an irrigation act of California on the ground that the use 
for which it authorized private property to be taken is not a 
public use, the use being the construction of ditches, etc., 
for the irrigation of all the land within a given district. Such 
a decision puts the inhabitants of the arid States absolutely at 
the mercy of the few whose lands lie next to the source of 
supply and is a discredit to the court which rendered it. This 
decision of a subordinate Federal court is directly at vari- 
ance with the decision of the United States Supreme Court in a 
case wherein the constitutionality of a New Jersey statute pro- 
viding by methods broadly similar to those of the California 
irrigation act, for the drainage of marsh lands in that State, was 
questioned. The court, in harmony with the State courts, sup- 
ports the act, not upon the ground of eminent domain or the 


1 Fleming v. Hull, 73 Ia. 598; Mat- 8 Bradley v. Fallbrook Irrigation 
ter of Ryers, 72 N. Y. 1, 7. District, 68 Fed. Rep. 948. [The 
2 Matter of Ryers, 72 N. Y. 1, 7. learned writer overlooks the fact that 
Yet, inconsistently with this theory of this case was reversed on appeal: 
a public purpose, the statutes in ques- Fallbrook Irrigation District v. Brad- 
tion invariably devolve upon the owner ley, 164 U. S. 112.—Ep. Am. Law RE- 
of the land benefited all the expense viEw.] 
of the work. 
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police power, but ‘as a constitutional exercise of the power of 
the legislature to establish regulations by which adjoining lands 
held by various owners in severalty, and in the improvement of 
which all have a common interest, but which, by reason of the 
peculiar natural condition of the whole tract, cannot be im- 
proved or enjoyed by any of them without the concurrence of 
all.’?! Whatever is sound in this reasoning seems clearly appli- 
cable to the analogous case of the laying out of a private road 
through lands condemned for that purpose, yet the Supreme 
Court of New York has annulled an act of this character on the 
ground that such a proceeding is not due process of law.? A 
more liberal view has been taken in the adjoining State of Penn- 
sylvania, where the suggestions of common sense have always 
had an influence on the current of judicial decisions.* It is 
ancient law that the owner of a mill-site may lawfully flow the 
lands of others, on condition of paying the damages thereby 
caused; an invasion of the common taw conception of the in- 
violability of the rights of land-owners which was justified on 
the ground of public necessity. The right has been extended 
to all kinds of mills and factories by numerous statutes, and 
these statutes have been generally upheld.‘ Such a taking is 
held to be for a public purpose, because of the advantage to the 
State of the industries thereby established. 

It is clear that such mills and factories do not render any 
public service in the proper meaning of those words, and whether 
their existence is a benefit or a detriment to the community is a 
matter about which there may be, and is, a great difference of 
opinion. It may be assumed that if the legislature enacted 
a statute permitting a similar taking of the property of others 
by some other class whose operations, in the opinion of the 
court, are not particularly advantageous to the community, 


1 Wurts v. Hoagland, 114 U. S. 
606; State v. Newark, 3 Dutcher (N. 
J.), 185, 194; Coster v. Tide Water 
Co., 8 Green (N. J.), 54, 518; State v. 
Blake, 6 Vroom (N. J.), 208; 7 Vroom 
(N. J.), 442; In re Lower Chatham 
Drainage, 6 Vroom (N. J.), 497, 501; 
In re Vequest River Drainage, 10 


Vrooom (N. J.), 433; 12 Id. 175; 13 Id, 
553; 14 Id. 456. 

2 Taylor v. Porter, 4 Hill (N. Y.), 
140, 146. Nelson, C. J.. dissented. 

3 Harvey v. Thomas, 10 Watts 
(Pa.), 63. 

4 Head v. Amoskeag &c. Co., 113 
U. S. 9; citing many authorities. 
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though the whole community might be of a different opinion, 
the court would hold it not due process of law. To such 
absurdities are the courts reduced when they undertake by indi- 
rection to deprive the legislature of the right and responsibility 
intrusted to it. 

It is not a little surprising that the field of taxation has been left 
almost undisputed to the legislature, the courts generally agree- 
ing that it is for that body to say what taxes shall be imposed 
and how they shall be collected; nor does the fact that a tax 
works hardship and injustice in a particular case make the im- 
position of it a lack of due process of law.! 

‘* This vital power (of taxation) may be abused; but the inter- 
est, wisdom and justice of the representative body, and its 
relations with its constituents furnish the only security against 
unjust and excessive taxation, as well as against unwise legisla- 
tion.’’ ? 

The propriety of a public improvement and the apportionment 
of the cost is equally a matter of legislative discretion ; * though 
one court excepts the case where the discretion is abused.‘ 

That the enactment of statutes of limitation is within the leg- 
islative discretion, is not denied; * nor is there any vested right 
in any particular limitation which will prevent the legislature 
substituting a shorter or longer one. It is generally agreed, 
however, that the lengthening of the limitation will not revive 


1 Kelley v. Pittsburgh, 104 U. S. 8; 
Weber v. Reinhard, 73 Pa. St. 370; 
Springer v. United States, 102 U. S. 
586, 593. McCulloch v. Maryland, 4 
Wheat. (U.S.) 428; Providence Bank 
v. Billings, 4 Pet. (U. S.) 514, 561; 
People v. Brooklyn, 4 N. Y. 419; Sears 
v. Cottrell, 5 Mich. 251; Bartlett v. 
Wilson (R.I.),8 Atl. 321, 331; 10 East 
Rep. 398. 

2 Chief Justice Marshall in Provi- 
dence Bank v. Billings, 4 Pet. (U. S.) 
514, 561. And so far is this view in- 
dulged that a tax law which provided 
that if any one did not pay the tax 
imposed upon him, the treasurer of 
the county should levy the same by 


distress and sale of his goods and 
chattels, ‘‘ or of any goods and chat- 
tels in his possession,’’ and expressly 
excepted from liability to the real 
owner the officer making the levy, has 
been held constitutional. Sears v. 
Cottrell, 5 Mich. 251. 

5 Sands v. Manistee River Co., 123 
U. S. 288, 294; People v. Smith, 21 
N. Y. 595; Lent v. Tillotson, 72 Cal. 
404. 

4 Lent v. Tillotson, supra. 

5 Though one court has undertaken 
to judge of the reasonableness of such 
astatute. Hayes v. Douglas County 
(Wis.), 65 N. W. Rep. 482, 487. 


28 32 AMERICAN LAW REVIEW. 


the right to prosecute a suit which has once been barred.} 
But it has been held by the Supreme Court of the United 
States that a right of action which has been barred by the stat- 
ute of limitations may be revived by a new statute extending the 
period of limitation.? There is much justice and wisdom in the 
dissenting opinion of Mr. Justice Bradley, who holds that ** prop- 
erty’’ in this provision embraces all valuable interests which a 
man may possess, outside of himself, that is to say, outside of 
his life and liberty, and that exemption from a demand of im- 
munity from prosecution in a suit is as valuable to the one party 
as the right to the demand or to prosecute the suit is to the 
other. 

A statute which lays down a new rule of conduct, where the 
judge-made law has already formulated a rule of its own, runs 
great risk of being adjudged not due process of law. Thus a 
statute of Alabama which imposed upon railroad companies an 
absolute liability for the killing of stock on its tracks, without 
regard to the question of negligence, has been held unconstitu- 
tional, as drawing a conclusive presumption of negligence from 
the fact of the killing. It is obvious that the statute did 
not conclusively presume any fact, but conclusively affixed a cer- 
tain liability to a certain fact, and that is the office of all laws. 
In the sense in which the court used the words, the law conclu- 
sively presumes that one who has killed another shall be hanged, 
and he would have as much right to challenge the law on this 
ground as the railroad company affected by the Alabama statute. 
The law of negligence conclusively presumes that a railroad com- 
pany shall pay damages inflicted on a passenger by the negligence 
of its servant, but not the damages which he may inflict on a 
fellow-servant. The distinction is an absurd one, and is slowly 
being abolished by statute. But until it is so abolished can any 
one say that one conclusive presumption is not as good as the 
other, and that the application of either of them is not due 
process of law? 

Another court has gone so far as to hold that the legislature 
may not say that certain facts shall be prima facie evidence of 


1 Moore v. State, 43 N. J. L. 208. 3 Zeigler v. South &c. R. Co., 58 
2 Campbell v. Holt, 115 U. S. 620. Ala. 599. 
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the existence of other facts, and accordingly annulled a statute 
making ‘‘ the notorious character of the premises’’ or the fact 
that the implements and appurtenances of the liquor trade are 
found on the premises, etc., prima facie evidence that they are 
being used as a grog shop.’ 

On the other hand, it has been held that a statute providing 
that the fact of liquors being delivered to or from a certain 
house, shall be prima facie evidence of a sale, is constitutional.? 

Many beneficent measures designed to alleviate industrial 
troubles and the growing evils of competition, have fallen under 
the condemnation of the courts as not due process of law. Space 
will not admit of more than a reference to a few of these decis- 
ions. An examination of them will convince the student that 
in Illinois at least the field of paternal legislation is very limited. 

This provision has frequently been invoked in the effort to 
overturn other paternal laws which bore with more or less hard- 
ship on certain classes. The prohibition laws of some of the 
States were attacked on this ground in their early days; but 
though the courts have exhibited some uncertainty in dealing 
with the question,‘ they have finally settled down to the view 
that the regulation or suppression of the liquor business is a 
matter solely within the discretion of the legislature, and that 


any injury incident to the operation of such law is damnum 
absque injuria.® 


1 State v. Beswick, 13 R.I.211,218. 378; State v. Walruff, 26 Fed. Rep. 
The court say that the effect of sucha 178, per Brewer, J.; Bartemeyer v. 
statute would be to“ bind andcircum- Iowa, 18 Wall. (U. 8.) 129. 
scribe the judgment of courts and 5 Menken v. City of Atlanta (Ga.), 
juries in matters of fact, and in an 25S. E. 559; Mugler v. State, 123 U. 8. 
important measure to predetermine 623; Dorman »v. State, 34 Ala. 216. 
their decisions and verdictsfor them.’’ Toavoid swelling this article to an un- 
2 Com. v. Williams,6 Gray (Mass.), warrantable length, the writer must 
content himself with briefly referring 
to a number \of decisions in which it 
is considered that loose notions in the 
application of this constitutional pro- 
vision have been followed. Atchison 
&c. R. Co. v. Raty, 6 Neb. 37 (a statute 
allowing double damages for killing of 
stock on railroad); Camp v. Rogers, 
44 Conn. 291 (statute awarding dam - 


i. 

3 Millett v. People, 117 Ill. 294, 301; 
Frorer v. People, 141 Ill. 171; Ramsey 
v. People, 142 Ill. 380; Braceville Coal 
Co. v. People, 147 Ill. 66; Ritchie v. 
People, 155 Ill. 98; Shaver v. Pennsyl- 
vania R. Co., 71 Fed. Rep. 931; Eden 
v. People, 161 Ill. 296. 

* Wynehamer v. People, 13 N. Y. 
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These conflicting decisions, conflicting in their results as well 
as in the principles on which they are rested, seem to indicate 
that this constitutional provision is lacking in the most essential 
element of a fundamental law, certainty of meaning. Under 
it the sovereign power of legislatures has been gradually nibbled 
away by the courts until it is difficult to say what remains. We 
have reached the pass that a law is not considered law until it 
has been ‘‘ tested ’’ — approved by the courts. Perhaps the 
incorporation in the provision of a correct definition of process 
of law might curb the growing tendency to judicial usurpation 
of the functions of the legislature; but constitutional revision is 
infrequent and amendments require a strong current of popular 
feeling behind them such as cannot be hoped for in favor of an 
issue of this character. The only hope, if hope it be, is in the 
voluntary abdication by the courts of the powers which they 
have usurped. Our political system has made no provision for 
a final appeal to a body of the legislature, such as exists in 
England. The legislature can make what laws it pleases, but 
the courts can set them aside at will. The net result is impot- 
ence. Under a niggardly spirit of economy we have practically 
excluded from the legislature those best qualified for its high 
duties and responsibilities; we have then sought to restrict the 
mischief of incompetent legislators by elaborate constitutional 
provisions, and complaisantly winked at judicial invasion of the 
legislative power under cover of these provisions. In the last 
analysis the problem is a political one; but the first step in 
restoring to the legislature that plenary power which is neces- 
sary to all progress must come from an aroused sentiment in 
the legal profession in regard to the evils of judicial legislation. 
T. W. Brown. 


CuicaGo, ILL. 


ages against owner of vehicle inflicting been kept in solitary confinement for 
injuries); Wadsworth v. Union Pacific breach of rules); Com. v. Holloway, 42 
R. Co., 83 Pac. Rep. 515 (statute Pa. St. 446, 448 (statute authorizing 
making railroad companies liable in a the commutation of a convict’s sen- 
fixed amount for stock killed); Darius tence for good behavior); State v. 
v. Gross, 71 Me. 241 (statute prolong- Ryan, 70 Wis. 676 (statute provid- 
ing term of imprisonment of convicts ing for the continement of habitual 
by the period for which they mayhave drunkards in inebriate asylums). 


A CONSTITUTIONAL STRUGGLE IN JAPAN. 


A CONSTITUTIONAL STRUGGLE IN JAPAN. 


Western law transplanted into Japanese soil takes root slowly, 
and whether it will ever develop a vigorous growth is a matter of 
considerable doubt. As an attempt to ingraft a Western shoot 
on the Sinico-Japanese stock of Eastern civilization and to make 
it bring forth blossoms and fruit of a better variety, this intro- 
duction of Western law into Japan challenges the fullest atten- 
tion of the scientific world. The inevitable conflict between the 
old and the new does not always and immediately lead to the 
victory of the better cause, as is again shown by the struggle 
between the forces now dominating the government and Chief 
Justice Takano, of Formosa, the hero of the hour. According 
to the constitution of Japan the judges are irremovable. That 
is the plain meaning of Art. LVIII. ‘* No judge,’’ it runs, 
‘* shall be deprived of his position, unless by way of criminal 
sentence or disciplinary punishment. Rules for disciplinary 
punishment shall be determined by law. ‘* Count, now Marquis, 
Ito, the father and expounder of the constitution, prime minis- 
ter at the time it was framed, and to-day, though out of office, 
the foremost statesman of Japan, in commenting on this provis- 
ion, says: ‘* In order to remain impartial and fair in trials, the 
judges ought to occupy an independent position free from the 
interference of power, and should never be influenced by the 
interest of the mighty or by the heat of political controver- 
sies * * * Disciplinary rules applicable to judicial function- 
aries are fixed by law, and carried out by decision of a court of 
law. No interference of any chief of an administrative office is 
allowed. Such is the guarantee which the constitution provides 
for the independence of the judges.’ Mr. Takano, in the dis- 
charge of his official duties as Chief Justice of Formosa, had set 


1 Commentaries on the constitution of the Empire of Japan by Count Hiro- 
bumi Ito, page 105. 


Wiha 


32 32 AMERICAN LAW REVIEW. 


his face like flint against the corruption and oppression so preva- 
lent in the island, and enjoyed in consequence the confidence of 
the conquered Chinese as well as of the majority of his resident 
countrymen. The dominant class, the army and the officials, 
deeply offended by his decisions and well aware that bribery was 
useless, succeeded in winning over to their views the executive 
at Tokyo; and the Chief Justice, to their great delight, was sum- 
marily removed. The Japanese residents, afraid of their rulers, 
refused to let their houses for the purpose of indignation meet- 
ings, and a gathering of citizens in the house of a Chinese to 
consult on what should be done, was ignominiously dispersed by 
the authorities. A voyage by the Chief Justice to Tokyo and a 
personal appeal to the executive there failed of its object. 
Instead of submitting or holding out for a good pension to retire 
on, as not a few of his countrymen would have done in such a 
case, the Chief Justice returned to Formosa, continued to reside 
in his official quarters, and occupied the bench as before. This, in 
the eyes of the military authorities, was a case of open rebellion, 
worse than anything theChinese had done since the occupation of 
the island, and deserved condign punishment. Rumors in Tokyo 
that burglars had entered the dwelling of the judge and killed 
him, kept his friends in a state of alarm and suspicion. One 
law student in Tokyo actually committed suicide more Japonico, 
so that his spirit might invisibly assist the judge in standing by 
the constitution. The people and the press sided with the Chief 
Justice and approved his conduct, but the government had 
already appointed a successor and the die was cast. On the 28th 
of October, this successor called on the Chief Justice, demanded 
charge of the court room, and required possession of the official 
residence by three o’clock that same afternoon. The Chief Justice 
is reported to have replied: ‘*By the law and the constitution I am 
the Chief Justice. If the governor-general of Formosa resorts 
to force, I shall protect my position to the point of death.’’ To 
the threat of force then made, he is said to have replied: ** Do 
as you like. You control the military and police forces of the 
island; but remember that if force is used, those responsible for 
its employment are rebels against his Majesty the Emperor.”’ 
In the afternoon seven constables appeared and entered the 


vinw 


A CONSTITUTIONAL STRUGGLE IN JAPAN. 33 


courthouse, while others in uniform and plain clothes watched 
the exits and the neighborhood generally. The demand to sur- 
render the premises being repeatedly made and refused, signals 
were exchanged between the chief inspector, the chief of the 
police station, and the chief of the peace preservation section. 
Five constables politely uncovered their heads, and placed them- 
selves in a row before the Chief Justice seated on the bench, 
ready to lay hands on him. Demands to vacate the bench were 
now solemnly made. These being refused, the constables ran up to 
the Chief Justice, facing him on the right and left. Two judges, 
Kato and Noguchi, the Chief Justice’s friends, loudly exclaimed 
whether despotic force was really to be used against judicial 
officers; and one of them, Noguchi, in his excitement drew a 
dagger and placed it before the Chief Justice. A constable 
seized the dagger, the clerk of the court tried to wrest it from 
him, was wounded, thrown on the ground, and kept down by the. 
police. While thus on the ground he continued yelling: 
‘‘ Treason! Constitution!’’ and the excitement became intense. 
Serious bloodshed seemed inevitable. Then Judge Kato stepped 
up to the Chief Justice and said: ‘* Do you not think it is better 
to quit the seat?’’ The Chief Justice then rose slowly, called for 
his sword-cane and left the court room. Thus ended a most 
dramatic scene. For the details we are indebted to the Hobe 
Yushin of November 9th, and to translations that have since 
appeared in the foreign press of the treaty ports. There will 
be interpellations in the Imperial Diet this month as a matter of 
course; but, however valuable they may be in other respects, 
they are not likely to lead to Mr. Takano’s restoration to the 
_bench. That may come sooner or later, when a new cabinet 
succeeds the present advisers of the Emperor. It is needless to 
add that the sympathies of foreigners, as well as of the Japanese, 
with the exception of those that hold the country inherently and 
permanently and who are incapable of a frankly constitutional 
government, are with Chief Justice Takano in his struggle for 
the integrity of the bench and the maintenance of the constitu- 
tion. 


W. E. Watz. 
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HAS A STATE THE POWER TO DISCHARGE A DEBT 
DUE TO A NON-RESIDENT? 


I. Discharge by Insolvent Law. 
Il. Discharge in Part by Taxation. 
III. Discharge by Garnishment or Trustee Process. 


Subjects discussed: Due Process of Law, and Situs of Debts. 


§ 1. Scope or Paper.— The practical importance of this 
subject and the great differences of opinion among the courts 
seem to justify a brief discussion of some phases of the question. 
The power of a State to discharge a debt due to a non-resident 
of the State, may be involved in at least three classes of cases, 
as follows :— 


I. Discharge by insolvent law;. 
II. Discharge in part by taxation; 


III. Discharge by garnishment or trustee process. 


These three classes will be discussed in the order above stated ; 
the two first named, briefly, and the third, fully. 


I, DiscHarGe By INsoLveNt Law. 


§ 2. After many conflicting decisions, it is now settled that 
a State has no power by means of an insolvent law to discharge 
a debt due by a resident to a non-resident of the State; unless 
the non-resident creditor makes himself a party to the insol- 
vency proceedings, and thus subjects his debt to the jurisdiction 
of the debtor’s State. A State has no power to compel non- 
residents to become parties to such proceedings, and a discharge 
granted to the debtor is void for want of jurisdiction as against 
all non-resident creditors who have not voluntarily submitted to 
the jurisdiction. But if the non-resident creditor proves his 


1 Ogden v. Sanders, 12 Wheat. 213; Smart, 145 U. S. 454, 457; Pattee v. 
Baldwin v. Hale, 1 Wall. 223; Gilman Paige, 163 Mass. 352; Phoenix Nat. 
v. Lockwood, 4 Wall. 409; Denny v. Bank v. Batcheller, 151 Mass. 589. 
Bennett, 128 U. S. 489; Brown v. 
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claim in the insolvency court, or accepts a dividend, he is deemed 
to have waived his extra-territorial immunity from the operation 
of the law, and to have submitted to the jurisdiction, and to be 
bound by the discharge to the same extent as resident creditors.! 

The reason assigned by the Supreme Court of the United 
States in all of the above cited cases is the want of jurisdiction 
on the part of the debtor’s State. The discharge granted by 
that State is therefore no discharge of a debt due to a non- 
resident creditor who has not submitted to the jurisdiction. 
In the words of Mr. Justice Clifford in Gilman v. Lock- 
wood: ? ‘Insolvent laws of one State cannot discharge the 
contracts of citizens of other States, because such laws have 
no extra-territorial operation, and consequently the tribunal 
sitting under them, unless in cases where a citizen of such 
other State voluntarily becomes a party to the proceedings, has 
no jurisdiction of the case.”’ 

Most of the preceding cases were decided before the adoption 
of the Fourteenth Amendment to the constitution of the United 
States, which prohibits a State from ‘ depriving any person of 
property without due power of law,’’ and in view of some recent 
decisions, it seems probable that the Supreme Court may yet 
hold that an insolvent discharge is void as against a non-resident 
creditor, because it deprives him of property without due pro- 
cess of law. This view was clearly announced in Main v. Mess- 
ner,* and is supported by the principles of Scott v. McNeal,‘ 
and Pennoyer v. Neff.’ Main v. Messner was an action to 
recover a debt, due by a resident to a non-resident of Oregon. 
The defense was a discharge under the anterior insolvent law of 
Oregon. It was held that the discharge was no defense, for the 
reason that, as the State had no jurisdiction of the non-resident 
creditor or of his debt, the decree of discharge was a mere 
nullity so far as it professed to discharge his debt ; and that to 


1 Clay v. Smith, 3 Peters,411;Mur-  v. Bolles, 146 Mass. 413; s.c., 150 U. 
ray v. Roberts, 150 Mass. 353; Jour-_ S. 361. 
neay v. Gardner, 11 Cush. 355; Perley 2 4 Wall. 409, at 411. 
v. Mason, 64 N. H. 6; Blackman v. 8 17 Oregon, 78. 
Green, 24 Vt. 17, 21; Gardner v. Lee’s 4154 U.S. 34. 
Bank, 11 Barb. (N. Y ) 558; Eustis 595 U.S, 714. 


36 32 AMERICAN LAW REVIEW. 


hold otherwise would be to condemn him unheard and to appro- 
priate his property ‘‘ without due process of law.’’! 


II. DiscHarRGE IN Part By TaxXaTION. 


§ 3. The leading case upon the power of a State to discharge 
part of a debt due to a non-resident by means of a tax law, is 
that of State Tax on Foreign-held Bonds.? On May 1, 1868, 
the State of Pennsylvania passed an act imposing a tax of five 
per cent upon every dollar of interest paid by Pennsylvania cor- 
porations to their bondholders, and required an officer of the 
corporation to deduct such tax, and to pay it into the State 
treasury. The Cleveland, Painsville and Ashtabula Railroad 
Company, having refused to pay this tax upon bonds held by 
non-residents of Pennsylvania, was sued in a State court by the 
State to compel payment. The Supreme Court of Pennsylvania 
held that the law was constitutional and the tax valid, even as 
applied to non-resident bondholders.* Upon a writ of error, 
however, this judgment was reversed by the Supreme Court of 
the United States. The grounds of this decision are that a 
State’s power of taxation is limited to persons, property and 
business within its jurisdiction ; that a debt due to a non-resident, 
even when secured by a mortgage on property in the State, is 
not within its jurisdiction; and that a State statute imposing a 
tax upon such a debt impairs the obligation of the contract be- 
tween the non-resident bondholder and his resident debtor, and 
is therefore unconstitutional. 

In delivering the opinion of the majority of the court, Mr. 
Justice Field says: * — 

‘* The power of taxation, however vast in its character and 

searching in its extent, is necessarily limited to subjects within 


1 Per Lord, J., for the court,on page ‘* Non-Residents and Foreign Corpora- 
84. See also, Chase v. Henry, 166  tions,’’ §§ 284-287. 

Mass. 577; Phoenix National Bank v. 2 15 Wall. 300. 

Batcheller, 151 Mass. 589, 592; Brown 3 2 Legal Gazette (Pa.), 404; Dela- 
v. Smart, 145 U. S. 454, 456,458. The ware Ry. v. Commonwealth, 66 Pa. St. 
writer believes that this is the true 64; Pittsburg Ry. v. Commonwealth, 
ground of these decisions, and has_ 66 Pa. St. 73; Maltby v. Reading Ry., 
stated his reasons in his work on 652 Pa. St. 140. 

4 On pages 319-320. 
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the jurisdiction of the State. These subjects are persons, prop- 
erty, and business. Whatever form taxation may assume, 
whether as duties, imposts, excises, or licenses, it must relate to 
one of these subjects. It is not possible to conceive of any 
other, though as applied to them, the taxation may be exercised in 
a great variety of ways. It may touch property in every shape, 
in its natural condition, in its manufactured form, and in its 
various transmutations. And the amount of the taxation may be 
determined by the value of the property, or its use, or its capac- _ 
ity, or its productiveness. It may touch business in the almost 
infinite forms in which it is conducted, in professions, in com- 
merce, in manufactures, and in transportation. Unless 
restrained by provisions of the Federal constitution, the power 
of the State as to the mode, form and extent of taxation is 
unlimited, where the subject to which it applies are within her 
jurisdiction. 

‘¢ Corporations may be taxed, like natural persons, upon their 
property and business. But debts owing by corporations, like 
debts owing by individuals, are not property of the debtors in 
any sense; they are obligations of the debtors, and only possess 
value in the hands of the creditors. With them they are prop- 
erty, and in their hands they may be taxed. To call debts 
property of the debtors is simply to misuse terms. All the 
property there can be in the nature of things in debts of cor- 
porations, belongs to the creditors to whom they are payable, 
and follows their domicile, whatever that may be. Their debts 
can have no locality separate from the parties to whom they are 
due. This principle might be stated in many different ways, 
and supported by citations from numerous adjudications, but no 
number of authorities, and no forms of expression could add 
anything to its obvious truth, which is recognized upon its simple 
statement. 

‘* The bonds issued by the railroad company in this case are 
undoubtedly property, but property in the hands of the holders, 
not property of the obligors. So far as they are held by non- 
residents of the State, they are property beyond the jurisdiction 
of the State. The law which requires the treasurer of the com- 
pany to retain five per cent of the interest due to the non-resident 
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bondholder, is not, therefore, a legitimate exercise of the taxing 
power. It is a law which interferes between the company and 
the bondholder, and under the pretense of levying a tax com- 
mands the company to withhold a portion of the stipulated 
interest and pay it over to the State. It is a law which thus 
impairs the obligation of the contract between the parties.”’ 

On pages 325-326, Mr. Justice Field adds :— 

‘We are clear that the tax cannot be «: + ained; that the 
bonds, being held by non-residents of the State, are only prop- 
erty in their hands, and that they are thus beyond the jurisdic- 
tion of the taxing power of the State. Even where the bonds 
are held by the residents of the State the retention by the 
company of a portion of the stipulated interest can only be sus- 
tained as a mode of collecting a tax upon that species of property 
in the State. When the property is out of the State there can 
be no tax upon it for which the interest can be retained. 
The tax laws of Pennsylvania can have no extra-territorial ope- 
ration ; nor can any law of that State inconsistent with the terms 
of a contract, made with or payable to parties out of the State, 
have any effect upon the contract whilst it is in the hands of 
such parties or other non-residents. The extra-territorial 
invalidity of State laws discharging a debtor from his contracts 
with citizens of other States, even though made and payable in 
the State after the passage of such laws, has been judicially 
determined by this court.!’ A like invalidity must, on similar 
grounds, attend State legislation which seeks to change the 
obligation of such contracts in any particular, and on stronger 
grounds where the contracts are made and payable out of the 
State.’’ 

The dissenting opinion was to the effect that as the tax law 
was in existence at the time when the bonds were issued, the law 
entered into and formed a part of the contract, and therefore 
did not impair its obligation. In support of this view are the 
later cases of Lehigh Water Co. v. Easton,’ Denny v. Bennett,® 


1 Citing Ogden v. Saunders, 12 2121 U. S. 388. 
‘Wheat. 214, and Baldwin v. Hale, 1 3 128 U. S. 489. 
Wall. 293, both of them being insol- 

-vency cases. 
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and Brown v. Smart.?. As the debt was not within the jurisdic- 
tion of the taxing State, the tax law amounts to a taking of 
property without due process of law.? 

In several States it has been decided that a debt due to a non- 
resident of the State is not within the jurisdiction or subject to 
the taxing power of the State, for the reason that its situs is at 
the residence or domicile of its owner, the non-resident creditor.’ 
The cases cited below are to the contrary, and hold that a debt 
due to a non-resident, at least when it is secured by a mortgage 
on property within the taxing State, is subject to its power of 
taxation.* 

In a recent article entitled ‘‘ Situs of Choses in Action,’’ by 
Hollis R. Bailey,® the writer criticises State Tax on Foreign-held 
Bonds,’ and Baldwin v. Hale,’ and is of the opinion that they 
should be overruled. 

The rule announced in State Tax on Foreign-held Bonds,® 
denying the power of a debtor’s State to tax a debt due to a non- 
resident, does not allow the debt to escape taxution; the State 
of the creditor’s residence may tax the debt ;° and the practical 
effect of these rules is therefore to prevent double taxation of 
the same debt. 

The principle that the situs of a debt is at the creditor’s resi- 
dence for purposes of taxation, if not for all other purposes, was 
unanimously re-affirmed by the Supreme Court in Kirtland v. 


1145 U. S. 454, 458. 
2 Adams Express Co. v. Ohio, 165 
U. S. 194, 226, 227; Allgeyer v. Louisi- 


Rep. 741; Kingman County Commis- 
sions v. Leonard, 34 L. R. A. 810; 57 
Kansas? 


ana, 165 U.S. 578. 

3 Union Bank v. State, 9 Yerger 
(Tenn.), 490; Davenport v. Missis- 
sippi Ry., 12 Iowa, 539; State v. Ross, 
23.N. J. L. 517; State v. Earl, 1 Ne- 
vada, 394; Jack v. Walker, 79 F. R. 
138, 143; In re Bronson, 150 N. Y. 1; 
44 N. E. Rep. 707. 

4Maltby v. Reading Ry., 52 Pa. St. 
140; Catlin v. Hull, 21 Vt. 152; Tay- 
lor v. St. Louis, 47 Mo. 594; People »v. 
Home Ins. Co., 29 Cal. 533; Finch v. 
York County, 19 Neb. 50; 56 Am. 


5 11 Harvard Law Review, 95, 113. 

6 15 Wall. 300. 

71 Wall. 223. 

8 15 Wall. 300. 

® Kirtland v. Hotchkin, 100 U. S. 
491; s. c. 42 Conn. 426; Bonaparte v. 
Tax Court, 104 U. S. 592; Dyer vw. 
Osborne, 11 R. I. 321; People vw. 
Worthington, 74 Am. Dec. 95, note. 
State v. Gaylord, 73 Wis. 306; State v. 
Darcy, N.J. 3; 16 Atl. Rep. 160; 
Commonweath v. American Dredging 
Co., Pa. 3; 15 Atl. Rep. 443; 
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Hotchkiss,' and Bonaparte v. Tax Court,? and is also sustained 
by the State decisions just cited.® 


III. DiscHarGE BY GARNISHMENT OR TRUSTEE PROCESS. 


§4. When the garnishee is the agent or trustee of the non- 
resident defendant and has the defendant’s money or property 
actually in his possession, custody or control at the time the 
garnishee writ is served upon him, it is clear that the State of 
process in which the garnishee is served, has the power to sub- 
ject such property to the payment of the plaintiff’s demand, 
without personal service upon the defendant, or his voluntary 
appearance.‘ Substituted service of process upon the defend- 
ant by publication, or by service outside the State of process, 
and personal service upon the garnishee within the State of 
process, constitute due process of law in this class of cases 
and a payment by the garnishee to the plaintiff in com- 
pliance with the judgment of the court will discharge the 
agent garnishee from his duty to account to his principal, 
the non-resident defendant, for such money or property. 
In such case, the money or property of the non-resident de- 
fendant is within the territorial limits of the State of process, 
with the owner’s knowledge and consent, and is therefore sub- 
ject to the jurisdiction of that State. The non-resident owner 
has not parted with the legal title; he still retains the legal 
title; and has merely placed his money or goods in the hands of 
his agent for convenience. Under the circumstances of the case, 
service of the writ upon the agent is equivalent to seizure of the 
defendant’s property, and subjects the property to the jurisdic- 
tion of the court. The agent is bound to notify his principal, 
or to take some measure to protect his rights. 

But when the relation between the garnishee and the non-resi- 
dent defendant is that of debtor and creditor, can it be said that 
the defendant has any property subject to the jurisdiction of 
the State of process, upon which its attachment laws can ope- 


1 100 U. S. 491. 4 Watkins v. Otis, 2 Pick. 88; Wright 
2 104 U. S. 592. v. Douglas, 3 Barb. (N. Y.) 554, 574; 
8 See also Erie Railroad v. Penn-_ s.c. 10 Barb. 97, 109. 

sylvania, 153 U. S. 628, 646-648. 
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rate? Whether the debt garnished was created by a loan of 
money or by a sale of property on credit to the garnishee, the 
defendant parted with his legal title, and the garnishee became 
the owner of the property sold or of the money loaned.! Such 
property and money may be attached as the property of the 
garnishee, and they are subject to the jurisdiction and attach- 
ment laws of the State of location.? The garnishee is not the 
agent or quasi-trustee of the non-resident defendant, and is 
under no legal obligation to protect his rights. Their interests 
are adverse. The situs of the debt which the garnishee owes to 
the non-resident defendant is at the residence of its owner, the 
non-resident defendant, outside of the attaching State. 

For the preceding reasons, the better view seems to be that 
the service of the garnishee writ upon the debtor of the non- 
resident defendant, without personal service upon or voluntary 
appearance by the defendant himself, does not subject any 
property of the defendant’s to the jurisdiction of the court; 
that such service of the writ is not equivalent to seizure of the 
defendant’s property ; that there is no res before the court upon 
which its judgment can operate; that the court is without juris- 
diction, either in rem or in personam; that such process is con- 
trary to due process of law, and in contravention of the Four- 
teenth Amendment to the constitution of the United States; and 
that a judgment of a State court holding that the defendant's 
property in the debt had been divested by such proceedings, 
deprives the defendant of his property without due process of 
law, and will be reversed by the Supreme Court of the United 
States. 

§ 5. The question of constitutional power has been discussed 
in very few cases, though the State’s power has been taken for 
granted in many cases. 

We have seen that a State has no power to discharge a debt 
due to a non-resident by insolvent laws ;* nor by a tax law.‘ It 
is also settled that a State statute which purports to authorize a 
judgment upon a money demand against the property of a non- 
1 Railroad Co. v. Jackson, 7 Wall. 8 § 2. 


262, 267. 4§3. 
2 Green v. Van Buskirk, 7 Wall. 139. 
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resident defendant, who is not personally served and does not 
appear, is contrary to due process of law and void with respect 
to property which is not seized or brought under the control of 
the court at the commencement of the suit, even if it was with- 
in the territorial limits of the State at that time. Publication of 
notice, or service upon the non-resident defendant outside of the 
State of process, followed by seizure of his property after judg- 
ment upon execution, does not constitute due process of law in 
this class of actions upon a mere money demand, unless he 
voluntarily appears in the suit.! 

Pennoyer v. Neff,’ is the leading case upon this question, and 
it overruled many State decisions, and placed the law upon its 
present footing. That was an action to recover land situated in 
Oregon. Pennoyer claimed title as purchaser under an execu- 
tion sale of the land made in the suit of Mitchell v. Neff, and Neff 
was conceded to be the owner of the land, unless his title had 
been divested by the judgment and execution against him in 
Mitchell v. Neff. The prior judgment against Neff in favor of 
Mitchell in the State court of Oregon was rendered against him 
by default, while he was a non-resident, without personal service 
of process upon him or his voluntary appearance, upon pub- 
lication of notice, and without an attachment of the land, and 
was on a money-demand for services as an attorney performed 
by Mitchell for Neff. The land was seized and sold on execu- 
tion to Pennoyer in satisfaction of said judgment. This was in 
accordance with the law and practice in Oregon, and the statute 
declared ‘* the title to property sold upon execution issued on 
such judgment to a purchaser in good faith shall not be thereby 
affected.’’ 

It was held by the Supreme Court of the United States that 
the State court in Mitchell v. Neff, did not acquire jurisdiction 
either of the person of the non-resident defendant, or of his 
land, by such proceedings; that such State process was contrary 
to due process of law; that to decide that Neff’s title had been 


1 Pennoyer v. Neff, 95 U. S. 714; 216; Lovejoy v. Albee, 33 Me. 414; 
Laughlin v. Louisiana Ice Co., 35 La. Wilson v. Seligman, 144 U. S. 41. 
Ann. 1184; Eaton v. Badger, 33 N. H. 295U S. 714. 

228; McKinney v. Collins, 88 N. Y. 
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divested by such proceedings would be to deprive him of his prop- 
erty without due process of law, in violation of the Fourteenth 
Amendment ; and that Neff was entitled to recover the land from 
Pennoyer, as the judgment and execution under which Pennoyer 
claimed title were both void. 

If the property be outside the State of suit, so that it cannot 
be seized and brought under the control of the court, the case is 
still stronger against the validity of such proceedings; and, 
according to the principles of Pennoyer v. Neff,! a judgment of 
a State court holding that the title of a non-resident defendant 
to property so situated is divested by such proceedings, would 
deprive him of his property without due process of law, and 
would be reversed by the Supreme Court of the United States. 
Upon this point Mr. Justice Field says on pages 722, 723: ** No 
State can exercise direct jurisdiction and authority over persons 
or property without its territory. The several States are of 
equal dignity and authority, and the independence of one implies 
the exclusion of power from all others. And so it is laid down 
by jurists as an elementary principle, that the laws of one State 
have no operation outside of its territory, except so far as is 
allowed by comity; and that no tribunal established by it can 
extend its process beyond that territory so as to subject 
either persons or property to its decisions. ‘ Any exertion of 
authority of this sort beyond this limit,’ says Story, ‘ is a mere 
nullity, and incapable of binding such persons or property in any 
other tribunals.’ ’’? 

As one State has no jurisdiction over lands in another State, 
it follows that the former State has no power to authorize the 
sale of land in the latter State, even for the payment of debts of 
a deceased resident of the former State.® 

‘¢ if the non-resident possesses no property in the State, there 
is nothing upon which its tribunals can act.’’ ¢ 

For the reason that the debtor’s State has no jurisdiction over 
a debt due to a non-resident creditor, it has been held that the 


195 U. S. 714. 4 Freeman v. Alderson, 119 U. S. 
2 Story, Confl. Laws, Sec. 589. 185, 188, per Field, J. 
3 Bissell v. Briggs, 9 Mass. 462, 

467-468. 
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debtor’s State has no power to exempt the debt from taxation 
by the creditor’s State as the property of the creditor, and 
that the full faith and credit clause of the constitution does not 
entitle the debt to exemption from taxation by the creditor’s 
State merely because the debtor’s State exempts it from 
taxation.! 

§ 6. It follows from the principles just stated that with re- 
spect to the garnishment of goods or other tangible property, 
situated in a State other than that of suit, the State of suit has 
no power to attach it by garnishee process any more than by 
ordinary process. Its process cannot run beyond its own 
borders and affect property lying within the jurisdiction of 
another State, even if the garnishee be found and served with 
process within the State. To do this, would be to encroach upon 
the exclusive jurisdiction and authority of the other State in 
which the property has its situs.2, Not even upon an execution 
issued on a judgment in one State can property in another State 
be seized: the judgment creditor must first bring an action in 
such other State before he can seize or attach the defendant’s 
property there situated.® 

In Western Railroad v. Thornton,‘ an attempt was made to 
garnish the Western Railroad Company for a trunk of a passen- 
ger. At the time when the garnishee writ was served upon 
the railroad the trunk was in the State of Alabama, en route 
from one point in Georgia to another point in Georgia. The 
- garnishee statute of Georgia declared that the garnishee should 
_ be liable for ‘* what property or effects he has received or got 
possession of belonging to the defendant, between the time of 
the service of said summons and the time of making his return.”’ 
The trunk was in the possession of the railroad in Georgia at 
this time. It was held that the trunk could not be held under 
this process, because the garnishee laws applied only to property 


1 Bonaparte v. Tax Court, 104 U.S. Ry., 60 Wis. 296; Wheat v. Platte City 
592. &c. Ry., 4 Kan. 370. 

2 Sutherland v. Second Nat Bk., 78 8 McElmoyle v. Cohen, 13 Peters, 
Ky. 250; Pennsylvania Ry. v. Pennock, 312,325; Cole v. Cunningham, 133 U. 
51 Pa. St. 244; Western Ry. v. Thorn- §.107, 112; Wisconsin v. Pelican Ins. 
ton, 60 Ga. 300; Bates v. Chicago &c. Co., 127 U. S. 265, 292. 

4 60 Ga. 300. 
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in Georgia when the writ was served. Mr. Justice Bleckley for 
the court added as a further reason for the conclusion that the 
State of Georgia had no power over property in Alabama, ‘* She 
could not do it for the purpose of taxing it and thus adding to 
her revenue, or for the purpose of realizing taxes already due, 
and not otherwise collectible. Were garnishment issued under 
section 3557 of the code for taxes, the proceeding would not 
serve to draw property from various quarters of the globe to pay 
them. No such thing can be done for the State herself asa 
creditor; nor can she do the like in behalf of other creditors. 
A debtor who, by himself or his bailee, has property in Alabama, 
has aright to keep it there; and the State of Alabama has an 
interest in his exercise of the right, free from interference by 
other sovereignties and jurisdictions. Whether the attempt at 
seizure be direct or indirect, in order to be effectual it is indis- 
pensable that the thing to be seized should be upon the soil or 
in the waters of the government whose process is employed.’’! 

§ 17. In the case of a debt due by a resident to a non-resident 
of the State of suit, where is its situs for purposes of garnish- 
ment? Is the debt’s situs at the residence of the debtor, the 
garnishee, or at the residence of the creditor, the defendant, or 
somewhere else? It has been held that its situs is at the debtor’s 
residence; that his State has jurisdiction over it; that service 
upon the debtor as garnishee is a seizure of the debt and subjects 
it to the jurisdiction of the garnishee court, even without per- 
sonal service upon the non-resident creditor defendant, or his 
voluntary appearance in the action; that payment by the gar- 
nishee to the judgment plaintiff discharges his obligation to 
defendant, and that such a judgment of discharge does not 
deprive the non-resident defendant of his property in the debt 
‘* without due process of law,’’ and is valid and binding in all 
jurisdictions. 

Upon these grounds it was held in the recent Rhode Island case 
of Cross v. Brown,’ that its garnishee legislation was valid and 
constitutional. This question was not, however, necessarily 
involved in this case, because the non-resident creditor defend- 


1 Pages 304-305. 2 33 Atl. Rep. 147 (1895). 
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ant voluntarily appeared in the action, and thereby subjected his 
person and his debt to the jurisdiction of the garnishee court. 
His appearance converted what had been up to that time a pro- 
ceeding guasi in rem into a proceeding in personam, and author- 
ized the rendition of a personal judgment against him, with 
the added incident of a lien on the property attached.' This 
consideration seems to have been overlooked by the court, which 
treated the case as being merely in rem. 

In Bragg v. Gaynor,’ it was also held that a State has the 
power to condemn a debt due to a non-resident creditor by ser- 
vice of process on his resident debtor, for the reason that the 
debt has its situs at the debtor’s residence, and is therefore prop- 
erty within the State. 

In Moore v. Wayne Circuit Judge,’ it was also held that such 
garnishee legislation was valid, though Mr. Justice Campbell 
delivered a dissenting opinion, upon the ground that the debt 
followed the person of the creditor, and that a State has no 
power to discharge a debt due to a non-resident creditor by gar- 
nishee process any more than to discharge his debt by insolvent 
laws or by tax laws. There are many cases in which the power 
of a State to discharge a debt in this manner has been assumed 
without discussion, and in these jurisdictions a debt is generally 
regarded as having its situs at the debtor’s residence for purposes 
of attachment. 

§ 8. If, however, the situs of the debt be at the creditor's 
residence and not at the debtor’s residence, the debt is without’ 
the jurisdiction of the State of suit, when the suit is against a 
non-resident to whom the garnishee is indebted, and the defend- 
ant is not personally served with process in the State and does not 
appear. To divest the defendant’s property in the debt under 
those circumstances and to transfer it to the plaintiff by a judg- 
ment charging the garnishee, is analogous to the condemnation 
of a vessel as a prize of war which had never been captured; 


1 Cooper v. Reynolds, 10 Wall. 308; * Citing the cases of Baldwin v. 
Fitzgerald Construction Co. v. Fitzger- Hale, 1 Wall. 223; and State Tax on 
ald, 137 U. S. 98, 105. Foreign-held Bonds, 15 Wall. 300, 
2 85 Wis. 468. among others. 

3 55 Mich. 84 (1884). 
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such condemnation would not be recognized in a court of any 

other jurisdiction as effecting a change of property in the vessel. 

As said by Chief Justice Marshall in Rose v. Himely:?! * If by 
any means whatever a prize court should be induced to condemn, 
as prize of war, a vessel which was never captured, it could not 
be contended that this condemnation operated a change of prop- 
erty. Upon principle, then, it would seem that to a certain 
extent the capacity of the court to act upon the thing condemned, 
arising from its being within or without their jurisdiction, as 
well as the constitution of the court, may be considered by that 
tribunal which is to decide on the effect of the sentence.’’ 

In Thompson v. Whitman,’ it was decided under the oyster 
law of New Jersey, authorizing any two justices of the county 
in which a vessel employed in oyster fishing was seized, to con- 
demn her as forfeited to the State for violating the law, that the 
justices of a county other than that of the seizure had no juris- 
diction to condemn the vessel, and that their judgment of for- 
feiture was void, and no defense to the officer making the seizure 
in an action brought against him by the owner of the vessel for 
conversion. If the seizure had been made without the jurisdic- 
tion of New Jersey, the case would have been still stronger 
against the validity of the condemnation proceedings. 

In Scott v. McNeal,’ the above cited cases of Rose v. Himely 
and Thompson v. Whitman were cited by the court in support 
of the conclusion that the law of a State which authorized ad- 
ministration upon the estate of a living person was contrary to 
due process of law and void. 

In Moore v. Gennett,‘ it was held, in an able opinion by Chan- 
cellor Cooper, that the garnishment of stock in a Tennessee cor- 
poration owned by one Spencer, a resident of Tennessee, in a suit 
brought in New York against Spencer by a creditor, by service 
in New York on parties who held the stock as collateral security 
for a loan to Spencer, and personal service on Spencer in Ten- 
nessee, but without personal service on Spencer in New York, 
or his voluntary appearance, was void for want of jurisdiction 
over the stock, because its situs was in Tennessee and not in 


1 4 Cranch, 241, 269. 
2:18 Wall. 457. 


3 154 U. S. 34, 46, 47. 
4 2 Tenn. Ch. 375. 
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New York, and because ‘‘ the legislature of a State can only 
bind the persons and property within its territorial jurisdiction.”’ 
It was accordingly decided that the New York judgment was 
void both in rem and in personam, and did not create any lien 
upon the stock which the Tennessee courts would recognize or 
enforce. 

If a debt due to a non-resident of the State of garnishment 
is not within the limits or jurisdiction of that State, it follows 
that a statute which deprives the non-resident creditor of his 
property in such debt, without personal service or voluntary 
appearance, is contrary to due process of law and void, anda 
State judgment upholding the constitutional validity of the 
statute will be reversed by the Supreme Court of the United 
States, because the subject-matter of legislation (the debt), is 
outside the State’s jurisdiction. 

This proposition is also supported by the recent case of All- 
geyer v. Louisiana,! reversing State v. Allgeyer.? In this case 
it was held that a contract of insurance which was made in New 
York and was to be performed in New York, was beyond the 
limits and jurisdiction of the State of Louisiana, even when the 
property insured is in Louisiana and the insured is a citizen of 
Louisiana; and that a Louisiana statute which punished the 
insured for making such a contract, which was valid in New 
York, deprived him of his liberty ‘‘ without due process of 
law,’’ in violation of the Fourteenth Amendment. The State 
court, having upheld the validity of this statute, its judgment 
was reversed in a unanimous opinion by Mr. Justice Peckham. 
The decision was placed solely upon the ground that the contract 
or subject-matter of legislation was beyond the jurisdiction of 
Louisiana; and the case of Hooper v. California, in which a 
like statute of California, prohibiting similar contracts of insur- 
ance in California, was upheld, was distinguished by Mr. Justice 
Peckham, for the reason that in the Hooper case the contract 
was made and was to be performed in California, and, therefore, 
the subject-matter of legislation was within the jurisdiction of 
California. 
1 165 U. S. 578. 
2 48 La. Ann. 104. 


3 155 U. S. 648. 
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Scott v. McNeal,! reversing Scott v. McNeal,’ decides that a 
fundamental want of jurisdiction in a State court, which 
attempts to change title to property by its judgment, renders 
the judgment contrary to due process of law. This was an 
action of ejectment to recover land situated in the State of 
Washington. It was conceded that the title was in the plaintiff 
in 1888 and still so continued unless his title had been divested 
by the grant of administration upon his estate as if he were 
dead, and the sale of his land by the administrator for the pay- 
ment of debts. The plaintiff had been absent and unheard of 
for more than seven years before such grant of administration, 
and the Probate Court of Washington in granting administration 
proceeded in accordance with a State statute. The defendant 
was the grantee of the purchaser at such administration sale. 
The State court held that the statute and the proceedings in the 
Probate Court were valid; that the defendant acquired a good 
title, and that the plaintiff could not recover. This judgment 
was, however, reversed by the Supreme Court of the United 
States, on the ground that it deprived the plaintiff of his 
property without due process of law. 

In the opinion of the court, delivered by Mr. Justice Gray, the 


} following reasons among others are assigned :— 

7 ‘*No judgment of a court is due process of law, if rendered 
f without jurisdiction in the court, or without notice to the 
e party. * * * Even a judgment in proceedings strictly in 
t rem binds only those who could have made themselves parties to 
" the proceedings, and who had notice, either actually, or by the 
“t thing condemned being first seized into the custody of the 
yf court.’’ 3 

a ‘* The estate of a person supposed to be dead is not seized or 
r- taken into the custody of the court of probate upon the filing of 
ce a petition for administration, but only after and under the order 
ct granting that petition ; and the adjudication of that court is not 
e, upon the question whether he is living, or dead, but only upon 
of 


the question whether and to whom letters of administration shall 
be granted.”’ 


1154 U. S. 34. 
2 5 Wash. St. 309. 
VOL. XXXII. 


3 Page 46. 
4 Page 47. 
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In Douglass v. Phoenix Ins. Co.,' Chief Justice Andrews in 
delivering the court’s opinion says: ** But attachment suits par- 
take of the nature of suits in rem, and are distinctly such when 
they proceed without jurisdiction having been acquired of the 

person of the debtor in the attachment. Real and personal 

property may be subjected to seizure and sale for the payment 

of debts of the owner, according to the laws of the State or 

sovereignty where the property is, having regard to the funda- 

mental condition that due process of law shall precede the 

appropriation. It is undeniable that a State may authorize the 

seizure and sale by means of appropriate judicial proceedings of 

property of non-residents within the jurisdiction for the payment 

of their debts. There must be notice and an opportunity to be 

heard, either actual or constructive, in such way and form as 

the law may prescribe. But no State can subject either real or 

personal property out of the jurisdiction to its laws. * * * 

It is a fundamental rule that in attachment proceedings the res 
must be within the jurisdiction of the court issuing the process, 

in order to confer jurisdiction.’ ? 

In Martin v. Central Vermont Railroad Co.,’ it was held by 
the Supreme Court of New York that a judgment rendered by a 
Vermont court condemning a debt due by the Central Vermont 
Railroad Company to Martin, a resident of New York, in a gar- 
nishee suit brought by one Kelly, was contrary to due process 
of law and no defense in this action, though followed by pay- 
ment, because no notice had been given to Martin, the non-resi- 
dent defendant, in the action of Kelly v. Martin. In delivering 
the court’s opinion, Learned, J., says, referring to the Vermont 
suit: ** Process was issued and served on the railroad company, 
his debtor, and on no one else. To serve a notice on a man’s 
debtor is no notice to the man of a claim against him. The 
debtor is in no sense his agent. And if there were a statute of 
Vermont declaring it to be unnecessary to give any notice to 
the alleged debtor [defendant] whose property is to be taken, 
such a statute could not be valid against this constitutional pro- 
vision. A State cannot make that due process of law which is 


1 138 N. Y. 209, 218-219. 
2 Citing Plimpton v. Bigelow, 93 N. Y. 593. 


3 20 N. Y. State Rep. 375. 
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not such. If a State can declare that service on a man’s debtor 
is due process of law under which his property can be taken 
away, then it can dispense with any service of any kind what- 
ever.”” } 

In Pennsylvania and Wisconsin it seems that if the garnishee 
fails to notify his non-resident creditor that proceedings have 
been taken against the debt, payment of the judgment by the 
garnishee will not protect him in a subsequent suit by his cred- 
itor in another State.? This rule if generally adopted would 
afford the non-resident some protection; but there seems to be 
no other State in which this rule prevails. 

It is conceded that a State has the power to discharge a debt 
due to a resident creditor by garnishment served upon his debtor, 
even without personal service upon or voluntary appearance by 
the defendant; but it does not follow that a State can so dis- 
charge a debt due a non-resident. Both in the insolvency and 
in the tax cases cited above it was conceded that the State laws 
were valid as applied to resident creditors, but it was held that 
they were void as against non-resident creditors.® 

It is also true that when the non-resident creditor defendant 
is personally served with process within the State or voluntarily 
appears in the garnishee suit, that he and his debt thereby be- 
come subject to the jurisdiction of the garnishee court, and a 
judgment charging the garnishee is not contrary to due process 
of law ; and payment by the garnishee to the judgment plaintiff 
will discharge his obligation to the defendant. This has been 
expressly decided in Cross v. Brown,‘ and is in accordance 
with Pennoyer v. Neff,’ and the insolvency cases cited above 
in § 

The preceding cases, particularly Pennoyer v. Neff, Allgeyer 
v. Louisiana, and Scott v. McNeal, seem to establish this propo- 


1 Pages 377-378. 595 U.S. 714. 
2 Morgan v. Neville, 74 Pa. St. 52; 6 See also Fitzgerald Co. v. Fitz- 

Pierce v. Chicago &c. Ry., 36 Wis. 283. gerald, 137 U. 8. 98; East Tennessee 
3 See also Knowles v. Gaslight Co., &c. Ry. v. Kennedy, 83 Ala. 462; Young 

19 Wall. 51, 61-62; Needham v. Thayer, v. Ross, 31 N. H. 201; Lawrence ». 

147 Mass. 536, 538; Vilas v. Platts- Smith, 45 N. H. 533, 589; Dollman v. 

burgh Ry., 123 N. Y. 440. Moore, 70 Miss. 267. 

419 R. I. 000; 33 Atl. Rep. 147. 
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sition: That if a debt due to a non-resident of the garnishee 
State has its situs outside of that State and is beyond the juris- 
diction of that State, a judgment holding that the non-resident 
defendant’s debt is discharged by payment under such proceed- 
ings to the plaintiff by the garnishee, is rendered without juris- 
diction over the debt, and deprives the non-resident defendant 
of his property in the debt without due process of law and is 
void as against him, and constitutes no defense for the 
garnishee. 

The further question remains: Is the situs of a debt due to a 
non-resident of the garnishee State outside of that State and the 
debt itself beyond its jurisdiction? 

§ 9. Sirus or Dest Dus Non-Resipent or State or Gar- 
NISHMENT.— Many different and inconsistent views have been 
advanced upon the question of the situs of a debt for purposes 
of garnishment. Some of these views or theories may be sum- 
marized as follows : — 

1. The situs of a debt is at the residence or domicile of its 
owner, the creditor, and if he is a non-resident of the garnishee 
State, that State has no jurisdiction over the debt, and cannot 
acquire jurisdiction over it by the service of process upon his 
debtor as garnishee, unless the defendant is personally served 
within the State or voluntarily appears.! 

2. The situs of a debt is at the residence of the debtor, and 
even if the creditor is a non-resident of the debtor’s State, that 
State has jurisdiction over the debt, and may discharge it by 
garnishee proceedings served upon the debtor without personal 
service upon or voluntary appearance by the non-resident creditor 
defendant.’ 

3. Although a debt for most purposes has its situs at the 
domicile of the creditor, yet for purposes of garnishment a State 


1 Central Trust Co. v. Chattanooga 
&c. Ry., 68 Fed. Rep. 685; Remier v. 
Hurlbut, 81 Wis. 24; Illinois Central 
Ry. v. Smith, 70 Miss. 344; Lovisville 
&c. Ry. v. Dooley, 78 Ala. 524; Ala- 
bama &c. Ry. v. Chumley, 92 Ala. 317; 
Everett v. Walker, 4 Colo. App. 509; 
86 Pac. Rep. 616; Missouri Pacific Ry. 


v. Sharritt, 43 Kan. 375, 381; Bucy v. 
Kansas City Ry., 22 So. Rep. (Miss.) 
296. 

2 Cross v. Brown, 33 Atl. Rep. (R. 
I.) 147; Bragg v. Gaynor, 85 Wis. 468; 
21 L. R. A. 261; Embree v. Hanna, 5 
Johns. (N. Y.) 101. But see Cole v 
Cunningham, 133 U. S. 107. 
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has the power to fix its situs at the domicile of the debtor, even 
if the creditor be a non-resident of the debtor’s State.’ 

4. Wherever the creditor may maintain a suit to recover the 
debt, there it may be garnished as his property by service on 
the debtor as garnishee, even if the creditor defendant be a non- 
resident of the State of suit, and no service is made upon him 
except by publication, and he does not appear.? 

5. A corporation indebted to the defendant may be garnished 
in any State where it does business, though not organized there, 
and the fact that the defendant is a non-resident of the State of 
suit, is not served personally and does not appear, does not 
defeat the jurisdiction of the court to condemn the debt.’ 

6. A corporation indebted to the defendant cannot be gar- 
nished in a State other than that of its organization, and if the 
defendant is a non-resident of the State of suit, is not served 
personally and does not appear, the court does not acquire juris- 
diction over the debt, and its judgment condemning the debt will 
not be recognized or enforced in other jurisdictions.‘ 

7. The situs of a debt, for the purpose of jurisdiction to seize 
it by garnishment, is the place where it is payable.® 

§ 10. Space is wanting to discuss fully these various theories. 
It is conceded that, so far as State decisions are concerned, the 
weight of authority is opposed to the views expressed in this 

article. No State decision has been found in which it has been 
adjudged that its own garnishee laws are unconstitutional as 
applied to debts due to non-resident defendants. There are 
some dicta to the effect that a State has no jurisdiction over such 
debt, because it is situated outside the garnishee State at the 
residence of its owner; and there are also some decisions refus- 


1 Williams v. Ingersoll, 89 N. Y. 
508, 523, 524; Bragg v. Gaynor, 85 
Wis. 468, 484, and cases cited. 
Douglass v. Phoenix Ins. Co. 138, N 
Y. 209. 

2 Harvey v. Railroad, 50 Minn. 406; 
52 N. W. 905; Wyeth Co. v. Lang, 127 
Mo. 242; National Fire Ins. Co. »v. 
Chambers, 53 N. J. Eq. 468. But see 
Sweeny v. Hunter, 145 Pa. St. 363. 


3 Cousins v. Lovejoy, 81 Me. 467; 
Hannibal &c. Ry. Co. v. Crane, 102 Ill. 
249; Wabash Ry. v. Dougan, 142 Ill. 
248; Neufelder v. German-American 
Ins. Co., 4 Wash. 336; National Bank 
v. Huntington, 129 Mass. 444. 

4 Douglass v. Phoenix Ins. Co., 138 
N. Y. 209; Reimers v. Seatco Mfg. Co., 
70 F. R. 573; s. c. 17 C. C. A. 228. 

5 6 Thompson Corp., § 8073. 
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ing to give any faith or credit to the judgments of other States 
so rendered, for want of jurisdiction in the court of the other 
State over the res or debt. Such are the cases cited above in 
§ 9 under 1. If the ultimate decision of this question rested 
with the State courts, we should continue to have conflicting 
decisions, not only among the different courts, but also by the 
same court in dealing with the laws of its own State and with 
the laws and decisions of other States. As, however, the final 
decision of this question rests with the Supreme Court of the 
United States, we may expect before long that order will take 
the place of chaos, and that one simple and just rule will be 
announced. 

So: far as the decisions of the Supreme Court are concerned, 
the weight is largely in favor of the view that the situs of a debt 
is in the State of the creditor’s residence, and that no other 
State has jurisdiction over it. The insolvency and tax cases 
cited above in §§ 2 and 3 are directly in point. 

In Kirtland v. Hotchkiss,’ the State of Connecticut imposed 
a tax upon debts due to citizens of Connecticut by non-residents 
thereof. Kirtland was the owner of certain mortgage bonds 
secured by land in Illinois, executed by a citizen of Illinois. 
He claimed among other matters, that this debt had its situs for 
taxation in Illinois and not in Connecticut, and that the tax 
act of Connecticut was contrary to due process of law, because it 
imposed a tax on property outside of its jurisdiction. But the 
Supreme Court held unanimously that the debt had its situs in 
Connecticut, at the creditor’s residence, and that the tax act was 
valid and constitutional, because the property taxed was within 
the jurisdiction of the taxing State. 

In Chemung Canal Bank v. Lowery,’ Mr. Justice Bradley says * 
in delivering the court’s opinion: ‘It is also to be considered, 
that a personal obligation is due at the domicile of the obligee. 

It is the duty of the debtor to seek the creditor and pay him his 
debt, at the residence of the latter. Not doing this he is guilty 
of laches against the law of the creditor’s domicile, as well as 
his own. But he evades this law by absenting himself from the 


2 93 U. S. 72. 


1100 U. S. 491; s. c. 42 Conn. 426. 5 On page 77. 


x 
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jurisdiction. As long as he does this, the statute of limitations 
of that jurisdiction ought not to run to the creditor’s prejudice.” 

In the administration case of Wilkins v. Ellett,! Mr. Justice 
Nelson says for the court: ‘* All debts follow the person, not of 
the debtor in respect of the right or property, but of the cred- 
itor, to whom due.’’ ? 

In Taylor v. Life Association,* it was held that debts due to a 
Missouri corporation by Tennessee debtors were situated in Mis- 
souri and not in Tennessee, and therefore passed by a Missouri 
decree of insolvency to the assignee, for the benefit of all the 
creditors of the corporations, and that the Tennessee creditors 
could not by attaching such debts gain a preference over the other 
creditors of the corporations. 

‘¢ The true doctrine seems to us to be that no jurisdiction can 
be obtained to condemn a debt due to a non-resident unless 
jurisdiction of his person is obtained; that is, that the situs of 
a debt for the purpose of garnishment is at the residence of the 
creditor. To hold that such situs is with the debtor seems against 
reason, because he has no property in the debt and because it 
allows a proceeding to condemn one’s property to be prosecuted 
without notice to him or representation by any one who cares 
for the protection of his interests. Such a proceeding seems 
unworthy to be called due process of law.’’ 4 

Cole v. Cunningham,’ contains nothing in conflict with these 
views. In that case the New York court in which the debt due 
to a resident of Massachusetts was garnished, did not acquire 
jurisdiction of the debt, and therefore the decree of the Massa- 
chusetts court enjoining the prosecution of such New York suit 
by a citizen of Massachusetts, as being in fraud of its insolvent 
laws, did not contravene the full faith and credit clause of the 
national constitution. In fact, this case is inconsistent with the 
view that the situs of a debt is at the debtor’s residence, for the 
debtor in the garnishee proceedings resided in New York, and 
yet it was held that the plaintiff did not acquire a lien upon the 


19 Wall. 740, 743. 4 Note by B. A. R. to Illinois Cen- 
2 Citing Thorne v. Watkins, 2 tral Ry. v. Smith, 19 L. R. A. 577, 580; 

Vesey, Sr., 35. s.c. 70 Miss. 344. 

313 Fed. Rep. 493, 496. 5 133 U. S. 107; s. c., 142 Mass. 47. 
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debt by such proceedings, which the courts of Massachusetts 
were bound to recognize or enforce. If the debt had been 
deemed to have its situs at the debtor’s residence in New York, 
the New York court would have acquired jurisdiction over it by 
its garnishee process, a lien upon the debt would have been 
created, and the Massachusetts court could not have destroyed this 
lien without failing to give due effect to the New York judicial 
proceedings. This theory of Cole v. Cunningham receives 
additional support from the fact that the court distinguished the 
case of Green v. Van Buskirk,’ on the ground that the situs of 
the property attached in that case (iron safes), was in Illinois, 
the State of location, and that the New York court could not 
defeat the title acquired by the attaching plaintiff without failing 
to give due effect to the judicial proceedings of Illinois.® 


ConraD RENO. 
Boston, JULY, 1897. 


1 Want of jurisdiction in the first Cooper v. Reynolds, 10 Wall. 308; 
court is the only ground upon which Voorhees v. U.S. Bank, 10 Peters, 449. 
a lien or title acquired under judicial 27 Wall. 139. 
proceedings in that court can be dis- 8 Page 134. 
regarded in the court of another State. 
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VOLENTI NON FIT INJURIA AS A DEFENSE TO 
ACTIONS BY INJURED SERVANTS. 


The maxim, Volenti non fit injuria, has, as was remarked by 
Lord Watson in a recent case,! lost much of its literal signifi- 
cance since it was borrowed from the civil law, and the effect 
which is to be ascribed to it in its new environment is a matter 
upon which there is still a great deal of uncertainty. That 
uncertainty is not due to any difference of opinion as to the 
meaning which it should bear,when considered merely from the 
standpoint of verbal construction, for the translations and para- 
phrases collected in the subjoined note show that it has been 
interpreted in very much the same manner by all the authorities.? 

The difficulties of the subject begin when we proceed to seek 
an answer to the wider question, under what circumstances 


the maxim will constitute a bar to an action, and more 
particularly to an action brought against a master by a 
servant who has received a personal injury in the course of 


1 Smith v. Baker [1891], A. C. 325 
(p. 355). 

2 « That to which a person assents 
is not in law esteemed an injury.’ 
Broom’s Legal Maxims, *268. 

“One who has invited or assented 
to an act being done towards him can- 
not, when he suffers from it, complain 
of it as a wrong.’”? Ld. Herschel in 
Smith v. Baker [1891], A. C. 325 (p. 
360). 

‘One man cannot sue another in 
respect to a danger or risk, not unlaw- 
ful in itself, that was visible, apparent, 
and voluntarily encountered by the 
injured person.”” Bowen, L. J., in 
Thomas v. Quartermaine, 18 Q. B. D. 
685 (p. 699). 

“One who, knowing and appreciat- 


ing a danger, voluntarily assumes the 
risk of it, has no just cause of com- 
plaint against another who is primarily 
responsible for the existence of the 
danger.’? O’Malley v. South Boston 
&c. Co. (1893), 158 Mass. 135; cited 
with approval in Knisley v. Pratt, 
(1896), 148 N. Y. 372. 

** No one can maintain an action for 
a@ wrong, where he has consented, or 
contributed to the act of which he 
complains.’’ Curtis, J.,in Byan v. Bull- 
ard, 1 Curtis, 100. 

‘*No one can maintain an action for 
a wrong where he hasconsented or con- 
tributed to the act which occasioned 
it.’ Mad River &c. R. Co. v. Barber 
(1856), 5 Ohio St. 541. 
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his employmeut. So numerous and divergent are the views 
which prevail in regard to that question, that any attempt to 
discuss it must take the shape rather of a review of the salient 
points of disagreement than of an orderly marshaling of clearly 
defined doctrines deduced from generally accepted principles. 

At the very threshold of the investigation, we are confronted 
by the problem, whether the maxim covers the defense of con- 
tributory negligence as well as that of the acceptance of risks, 
or the latter defense only. For the second of these views there 
is the very highest authority... Yet it is not easy to see upon 
what basis it can be rested. This theory clearly finds no warrant 
in the words of the maxim themselves, for the idea under- 
lying them is simply that of voluntary action which incapac- 
itates the actor from maintaining a suit for damages in a 
court of law against some person who would otherwise be 
amenable to such suit. No other quality is predicated of the 
disabling action than that it should have followed an uncon- 
strained exercise of the actor’s will. Nor can such a theory 
be made to harmonize with any juristic concept of negligence; 
for a want of care, although it may, merely as a matter of 
abstract metaphysics, be predicated of an action induced by coer- 
cion, cannot, without doing violence to one of the fundamental 
doctrines of all systems of law, be recognized as a factor in the 
practical determination of legal rights, unless the negligent 
person was a free agent. 

It has been thought by some that the maxim properly covers 
those cases alone in which deliberation precedes action, while 
contributory negligence implies that the plaintiff has acted with- 
out deliberation. A very little consideration, however, will 
show that the defenses cannot be differentiated upon this foot- 
ing. A man may bestow the most anxious thought upon the 
solution of the question whether he will encounter a certain risk, 
and yet, if his ultimate action in electing to expose himself to 
that risk would be pronounced imprudent by the average sense 


1 See especially Thomas v. Quarier- tributory negligence of the plaintiff 
maine, 18 Q. B. D. 685. Atp.697 Lord and on the maxim, and summed up his 
Justice Bowen drew a contrast be- argument with the explicit statement 
tween the defenses based on the con- that they are “‘ quite different.” 
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of the community, the law certainly charges him with the 
penalties of negligence. 

The present writer ventures to think that the rationale of these 
two defenses, so far as the maxim is concerned, is simply this — 
that, where the maxim is relied on, the plaintiff’s mental condi- 
tion prior to the adoption of the course of conduct which proved 
hurtful to him is the matter upon which his right of recovery is 
made to depend, while the plea of contributory negligence brings 
into the foreground the more special consideration that the 
course of conduct so adopted, or some particular act done after 
the plaintiff had committed himself to that course of conduct, 
was of such a character as to show that he was wanting in due 
care, and that this carelessness was the true proximate cause of 
the accident. In other words the maxim stops with the prelim- 
inary question, whether the plaintiff’s will was exercised freely 
and without constraint, while the defense of contributory negli- 
gence concerns itself rather with the subsequent question, 
whether the behavior of the plaintiff, in the situation in which 
he placed himself by the exercise of his will, was or was not that 
of a prudent man. As, however, the law takes no account of a 
mental attitude, except in so far as it may express itself in overt 
acts, it is evident that, although the freedom of the will is the 
point emphasized by the maxim, the injury, whetherit is applicable 
in the premises, really projects the view forward to the same 
circumstances as those which suggest the farther inquiry 
whether the plaintiff was negligent. Add to this the fact, already 
alluded to, that, in the practical administration of justice, 
negligence can only be predicated of a voluntary agent, and it 
will be apparent that, for the purpose of gauging the servant’s 
rights, the defense that his action was voluntary and the defense 
that it was negligent should be regarded rather as the expression 
of two different ideas, both of which are comprehended under 
the maxim, one of which does, and the other of which does not, 
lie within its scope. A circumstance which goes very strongly 
to support this view of its effect is that any state of facts which 
suggests its availability as a defense will usually be such that the 
pleader may rely either upon a general acceptance of the risks of 
the situation, or upon the theory that the conduct of the plain- 


| 


60 32 AMERICAN LAW REVIEW. 


tiff, in continuing to expose himself to those risks, or in doing 
that particular thing from which his injury resulted, was con- 
tributory negligence. 

So far as the question is one dependent on judicial authority, 
there would seem to be ample justification for the proposition, 
that contributory negligence is simply one particular form of 
voluntary action, and therefore covered by the maxim equally 
with the situation resulting from that selection of a certain 
course of conduct which charges the servant with a quasi- 
contractual acceptance of the risks of the employment.! 

Another initial question upon which the authorities are at 
variance is whether the investigation, in the type of cases under 
discussion, should proceed on the theory that some conduct on his 
part which justifies the inference that he has failed in attaining a 
certain definite standard of care, incumbent on all who engage in 
his particular business, must first be established by independent 
evidence without any reference to the position of the servant, 
as one cognizant or ignorant of the conditions created by the 
employer, the affect to be attributed to the servant’s action in 
the premises being left to be settled as a separate question; or 
whether the investigation should proceed on the theory that the 
ignorance or knowledge of the servant has a material bearing 
upon the question whether the employer has or has not been 
negligent. The latter of these theories is apparently that which 
is supported by the weight of authority. Its essence is that an 
employer is guilty of no breach of duty in accepting the services 
of one who understands the perils incident to his employment, 
from whatsoever cause they arise. An obvious corollary of this 
doctrine is that, where the servant thus comprehends fully the 


most frequently to be considered is not 


1 See Griffith v. Gidlow,3 H. &N. 
648; Senior v. Ward, 1 El. & Bl. 385; 
Caswell v. Worth, 5 El. & Bl. 849; 
Bryan v. Bullard, 1 Curtis, 100. The 
same view seems to be impliedly 
recognized by Lord Watson in Smith 
v. Baker [1891] A. C. 325, in the pas- 
sage where he remarks that in the 
application of the maxim to cases of 
an employer's liability to an injured 
servant, “the question which has 


whether he voluntarily and rashly ex- 
posed himself to injury, but whether 
he agreed that, if injury should befall 
him, the risk was to be his, and not 
his master’s.’’? The illustrative cita- 
tions adduced by Mr. Broom in his 
Legal Maxims, *268, show that he 
regarded the defense of contributory 
negligence as unquestionably covered 
by the maxim. 
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position in which he is placed, the inquiry whether the agencies 
provided for the use of the servant fall short of an ideal standard 
of excellence which the law, apart from extraneous conditions, 
exacts from the employer, becomes wholly irrelevant.! 

One court has gone so far as to extend this theory to cases 
where the defense raised is contributory negligence, and has 
declared that ‘*a jury should not be permitted to consider the 
conduct of the defendant by itself and find that it was negligent, 
and then consider the conduct of the plaintiff, and find that it 
was reasonably careful.’’? But this doctrine seems scarcely 
consistent with the accepted view of the significance of this 
defense, as being merely an allegation that the plaintiff’s negli- 


1 ‘¢ The duty of an occupier of prem- 
ises which have an element of danger 
upon them reaches its vanishing point 
in the case of those who are cognizant 
of the full extent of the danger and 
voluntarily run the risk. Volenti non 
jit injuria.”” Thomas v. Quartermaine 
(1887), 18 Q. B. D. 685, per Bowen, 
L. J. (p. 695). Compare the remarks 
of Fry, L. J., at pp. 701 and 702, 
“* where a plaintiff voluntarily under- 
takes the risk from which he suffered, 
there can, asa matter of course, be no 
negligence imputable to the employer.” 
Smith v. Baker [1891], A. C. 325, per 
Lord Watson (p. 352). Lord Bram- 
well’s opinion in the same case (p. 
344), is that the maxim does not apply 
to cases of negligence; that a person 
never is volens that he should be 
injured by negligence at least, unless 
he especially agreed to it, but to cases 
where, knowing the danger or risk, 
the man is volens to undertake the 
risk. ‘‘If the servant, being fully 
capable of choosing and contracting 
for himself, and with full notice of the 
risk which he assumes, chooses to 
undertake a hazardous employment to 
put himself in a dangerous position, 
or to work with defective or unsuit- 
able tools, machinery, or appliances,” 
the implied contract of the master to 


have his appliances in such a safe and 
proper condition as not to expose the 
servant to unnecessary risk is pro 
tanto superseded. Coombs v. New 
Bedford Cordage Co. (1869), 102 Mass. 
572. Compare O’Malley v. Boston &c. 
Co., 158 Mass. 135, where it was said 
that, if a servant contracts to take the 
obvious risks of danger from defective 
machinery, “his employer owes him 
no duty in respect to such risks, and, 
if he is hurt from a cause included in 
the contract, the defect is not within 
the terms of the statute, the maxim, 
volenti non jit injuria applies, and he 
cannot recover.’’ For other decisions 
in which the same standpoint has been 
taken with more or less distinctness, 
see McGinnis v. Canada &c. Co., 49 
Mich. 466; Bonnet v. Galveston &c. R. 
Co. (Tex.), 33 S. W. 834; Henderson 
v Coons, 31 Ill. App. 75; Fisk v. 
Fitchburg R. Co., 158 Mass. 238; 
Townsend v. Langles, 41 Fed. 919; 
Sullivan v. India Mfg. Co., 113 Mass. 
896; Gleason v. New York &c. R. Co., 
159 Mass. 68; Ragon v. Toledo &ec. R. 
Co. (1893), 97 Mich. 265; Nugent v. 
Kaufman Milling Co. (1895), 181 Mo. 
241; Rush v. Missouri Pac. R. Co. 
(1887), 36 Kan. 129. 

2 Fitzgerald v. Connecticut &c. Co., 
155 Mass. 155. 
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gence has severed the causal connection between the defend- 
ant’s act and the injury complained of.! 

On the other hand, judges of the highest eminence have taken 
the ground that the rationale of the application of the maxim in 
this type of cases is that the master has been guilty of a breach 
of duty, but that the voluntary action of the servant in exposing 
himself, with knowledge, to the danger created by such breach 
prevents him from relying upon it as a cause of action. The 
most forcible exposition of this view is contained in the follow- 
ing passage from Lord Esher’s opinion in a case where the ser- 
vant was injured by a vicious horse of whose qualities he had for 
some time past been fully aware:— . . 

‘* If the master had any duty at all to take care of his workmen, 
then allowing this imperfect plant to continue to be used was 
surely a breach of that duty. But it is said he may have had 
that duty and may have neglected it as to those of his workmen 
who did not know of it and were not affected by the particular 
defect, but not as to the plaintiff who, knowing of the defect, 
still continued to drive the horse, and therefore comes within the 
maxim referred to. I confess that has always seemed to me to 
be not a bad way of illustrating the result; but it is to my mind 
a horrible way of stating the duty, to say that a master owes no 
duty to a servant who knows that there is a defect in machinery, 
and having pointed it out to one in authority, goes on using 
it. It seems cruel and unnatural and, in my view, utterly 
abominable. It may be that the breach of this duty gives no 
right of action— that it is what is called a duty of imperfect 
obligation.’’ ? 


1 Thomas v. Quartemaine, 18 Q. B. 
D. 685 (p. 697), per Bowen, L.J., who 
also remarks that ‘* contributory neg- 
ligence arises when there has been a 
breach of duty on the defendant’s 
part, not where, ex hypothesi, there 
has been none.” 

2 Yarmouth v. France, 19 Q. B. D. 
647 (p. 652). Lindley, L. J., seems to 
have regarded the situation in the 
same light. See p. 659 of the report of 
the case just cited. , Compare also the 


statement of Lord Herschel in Smith 
v. Baker [1891], A. C. 325 (p. 366), 
that ‘if there had been no breach 
of duty, it would obviously have 
been unnecessary to inquire whether 
the maxim afforded a defense.” 
Lord Halsbury also, in describing the 
conduct of the defendants in the 
same case, said (p. 336), that he em- 
phasized the word “‘ negligently,’’ be- 
cause some of the judgments below 
seemed to him to alternate between 
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Which of these antagonistic views is correct as a matter of 
abstract logic is a question upon which it behooves the commentator 
to be cautious in expressing an opinion, when any opinion which 
he expresses must necessarily run counter to that of some of the 
most distinguished of modern jurists. But it seems quite safe to 
say that the latter view is the more likely, in the practical admin- 
istration of justice, to lead to correct conclusions. An act which 
changes its quality completely, according asa the servant is or is 
not aware of the physical consequences which it may entail, is, 
we think, a conception altogether too subtle and refined to be 
comprehended by the average juror. This consideration should 
perhaps be deemed decisive in any court which follows the rule 
laid down in Smith v. Baker, that the question whether the 
maxim is a bar to an action must always, in the first instance 
at least, be one of fact; though it is of less moment in those 
States in which the functions of the jury are virtually restricted 
to determine in doubtful cases whether the servant fully appre- 
ciated the conditions under which he was working at the time of 
the accident.” 

Another point which has not yet been settled by any authorita- 
tive expression of opinion is the precise nature of the relation 
which exists between the doctrine of the acceptance of risks as 
an incident of the contract of service, and the doctrine of the 
acceptance of risks under the maxim. Some judges have used 
language importing that the contractual acceptance of risks is 
referable solely to the special theory which considers a servant 
as one whose rights are regulated by contract express or implied,* 


the question whether the plaintiff con- of contributory negligence, which is in 


sented to the risk, and the question 
whether there was any evidence of 
negligence to go to the jury, without 
definitely relying on either proposi- 
tion.” 

1 [1891] A. C. 325. 

2 See below. 

3 This theory, first formally enun- 
ciated by Chief Justice Shaw in Far- 
well v. R. Co., 4 Metc. 49, dominates 
the whole of this branch of law to 
such an extent that even the defense 


nowise dependent upon contract, has 
been referred to an implied undertak- 
ing of the servant’s that he will exer- 
cise reasonable care to avoid injury. 
Lake Shore &c. R. Co. v. McCormick 
(1881), 74 Ind. 440; Pittsburgh &c. R. 
Co. v. Adams (1885), 105 Ind. 152. 
One court has gone so far as to sum 
up this branch of the law of master 
and servant in the statement that a 
servant assumes the risk of his own 
negligence, of the negligence of his 
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and that, for this reason, ‘* the maxim was not wanted as between 
master and servant,’’ but ‘* only wanted, if at all, where no such 
relation as that of master and servant existed.’’! Others appar- 
ently considered that the maxim itself is the foundation of the 
implied undertaking to accept certain risks which is ascribed to 
the servant.? But as most of the decisions, owing to the fact that 
the phraseology employedin discussing a contractual acceptance of 
risks must be essentially the same as that employed where the 
acceptance is discussed independently of a contract, it is impos- 
sible to say with any confidence whether the court intended to 
rely on the maxim or the contract. 

This uncertainty concerning the foundation of the doctrine of 
the acceptance of risks is usually of slight importance; for in 
most instances, the use of the maxim must necessarily lead to 
the same conclusions as those which would be reached through 


fellow-servants, and of any occurrence 
not due to the master’s negligence. 
Malcolm v. Fuller (1890), 152 Mass. 
160. It is submitted, however, that 
the assumption of the risk of one’s 
own negligence is a conception which 
is scarcely consistent with the gener- 
ally received view of the meaning of 
contributory negligence. 

1 Under the old law it would have 
been said: ‘‘You (the servant) have 
entered into or continued in this em- 
ployment where this thing of which 
you complain is open and palpable, 
and therefore it is an implied condi- 
tion of your contract of service that 
you take upon yourself the risk of 
accident therefrom, and consequently 
you have no remedy against your em- 
ployer. As between master and serv- 
ant, that was the way the immunity 
from liability was always stated. The 
maxim Volenti non jit injuria was not 
wanted as between master and serv- 
ant. It was only wanted, if at all, 
where no such relation as that of 
master and servant existed.” Yarmouth 
v. France, 19 Q. B. D. 647 (p. 653). 
There is, however, some inconsist- 


ency in the utterances of the learned 
judge, for in the same case (p. 651), 
he remarked: ‘‘ Before the Employers 
Liability Act there was this condition 
in the contract of hiring that, if there 
was a defect in the premises or ma- 
chinery which was open and palpable, 
whether the servant actually knew it 
or not, he accepted the employment 
subject to the risk. That is the doc- 
trine which is embodied in the maxim, 
Volenti non fit injuria.” 

2 Gibson v. R. Co., 46 Mo. 163; 
O’Malley v. Boston &c. Co., 158 Mass. 
135; Mad River &c. R. Co. v. Barber, 
5 Ohio St. 541; Louisville &c. R. Co. 
v. Conroy, 63 Miss. 562. In Smith v. 
Baker (1891), A. C. 325, Lord Wat- 
son remarked that in its application to 
questions between the employer and 
the employed, the maxim, as now used, 
generally imports that the workman 
has, either expressly or by implica- 
tion, so agreed to take upon himself 
the risks attendant upon the particu- 
lar work which he was engaged to 
perform, and from which he suffered 
injury. See also the preceding note. 
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the conception of an implied contract. But to this rule there is 
one notable exception which has not received so much attention as 
it deserves. Asa result of following out the doctrine of an as- 
sumption of risks as a matter of contract, a principle which could 
never have found acceptance,— at least in the shape we now find 
it, if the courts had referred their decisions to the maxim alone, is 
now part and parcel of the branch of the law of master and 
servant. The rule is now firmly established both in England 
and in the United States, that the defense of common employ- 
ment is not open to the employer of a servant who by his negli- 
gence has injured another person occupying the position of a 
servant and engaged upon an enterprise inuring to the benefit 
of such employer, but working, at the time of the accident, 
under the control of another master. The narrow ground taken 
is that, to let in this defense, there must be not only a com- 
mon employment but a common master,! and the language of 
the judges shows quite clearly that it has resulted from dealing 
with the assumption of risks, solely from the standpoint of an 
implied contract, and ignoring the possible applicability of the 
maxim which is obviously suggested by most cases of this type, 
inasmuch as the servant, whenever he is exposed to danger 
from this source, can scarcely ever be unaware of the fact. 
Here there is no difficulty in conceding that no implied under- 
taking to learn the risks arising from the negligence of the serv- 
ants of the person can be imputed to an employé whose only 
contractual relations are with another person.? But, unless the 
pertinence of the maxim in such cases is to be wholly denied — 
and there is no apparent reason why it should be — the consid- 
eration relied upon is not necessarily conclusive. As long as 
cases like Woodley v. R. Co.,? where the wider rule embodied in 
the maxim was permitted to defeat the action of a contractor’s 
servant who claimed damages from the contractor’s principal, 
the reason assigned being that the plaintiff continued to work 
with a full knowledge of the dangers to which he was exposed, 


1 Johnson v. Lindsay [1891], A. C. 2 Swanson v. R. C., L. R. 3 Exch. 
371, reviewing the earlier English D. 349, per Brett, L. J. 

cases. §. P. Morgan v. Smith, 159 8 2 Exch. Div. 384. 

Mass. 570. 
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are not explicitly disapproved, the law stands in this curious 
position — that, where a servant is injured by the negligence of 
one, who, though a stranger, stands in such a relation to the 
servant’s master that his negligence will not probably augment 
the risks of the employment, the defendant is at least entitled to 
go to the jury on the issue whether the plaintiffs action is 
barred for the reason that he fully appreciated the perils to 
which the possibility of such negligence exposed him; ! while,on 
the other hand, it is a rigid rule that the most complete appre- 
ciation of the danger to which he is exposed by the negligence 
of an employé of a stranger occupying a similar relation to his 
own master will not debar him from recovering damages. 

But the question upon which the authorities have most widely 
diverged is, under what circumstances the word ‘‘ volens’’ is 
applicable to a servant. There is, of course, no dispute as to 
the point that voluntary action cannot be predicated of a case 
where he is actually terrorized and subjected to downright 
physical coercion ; ? or where, as in the case of seamen, he would 
render himself liable to severe corporal punishment if he diso- 
beyed orders; * or where he is a convict under the control of a 
guard who has the power to enforce obedience. But an in- 
quirer ‘ soon discovers, in the course of his researches, that these 
rulings are merely little islands of solid land amidst endless 
quicksands of shifting and unstable doctrines. 

It will greatly conduce to a clear understanding of the situ- 
tion if it is frankly recognized that this conflict of opinion is 
essentially incapable of adjustment, for the simple reason that it 
is in a great measure referable to the fundamentally different 
points of view from which it is possible to regard the social re- 
lations subsisting between the parties to the contract of service.’ 


1 See Thrussell v. Handyside, 20 Q. 2 Wells &c. Co. v. Gortorski, 50 


B. D. 359, which with others of the Ill. App. 445. 
more recent cases in which the effect 3 Eldridge v. Atlas S. Co., 134 N. 
of the maxim is discussed, must be Y. 187. 


regarded as modifying the rigorous 4 Chattachoochee Brick Co. v. Bras- 


doctrine of Woodley’s case, that con- 
tinuance of work with a knowledge of 
a risk causes a presumption of law that 
the risk was assumed. See the fol- 
lowing paragraphs. 


well (Ga.), 18 S. E. 105; Dalheim v. 
Lemon, 45 Fed. Rep. 225. 

5 An instructive illustration of the 
futility of looking for uniformity in 
the decisions as long as this source of 
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Universal principles of law necessitate the conclusion that the 
knowledge of the servant is a natural ingredient in the determina- 
tion of the question, whether he has accepted the risk from which 
his injury resulted, or has been guilty of contributory negligence ; 
and the rule must be the same whether his rights are referred 
to the maxim or to the implied terms of the contract.! 
But the inquiry, how far the converse of this proposition holds 
good, opens up a number of considerations which must, in the 
nature of the case, carry greater or less weight, and pvint to 
different conclusions, according as the views of each judge 
may be colored by the tenets of one or other of two schools of 
political economy. 

On the one hand we have to reckon with the theory based on 
the assumed nobility of labor, that a servant is free to remain 
in or abandon an employment in which he incurs particular risk ; 
and that, as he possesses this liberty of action, he must be a vol- 
untary agent in regard all that occurs after he obtains a complete 
knowledge of the precise conditions which produce the risk. 
The logical conclusion from this theory is that proof of knowl- 
edge raises a presumption of law that the known risk was ac- 
cepted, at all events after a reasonable time for consideration 
has elapsed ? — unless the master has acted in such a manner as 
to justify the inference that the responsibility for the abnormal 
conditions which give rise to the risk remains with him.’ 
That the servant protests against the maintenance of the dan- 
gerous condition, is of course regarded as immaterial, for he is as 


disagreement remains open, may be_ B. D. 647 (p. 665). Lord Bramwell 


obtained by contrasting the different 
points of view from which the facts 
in Yarmouth v. France, 19 Q. B. D. 
647, were approached by Lindley and 
Lopes, L. L. J. (See especially p. 
660 and 667 of the report). 

1 Thomas v. Quartermaine, 18 Q. B. 
D. 685 (p. 702) ; Smith v. Baker [1891], 
A. C. 325 (p. 370); Louisville &c. R. 
Co. v. Wright, 115 Ind. 378; Gisson v. 
Schwabacher, 99 Cal. 419. 

2 Woodley v. Metropolitan R. Co., 
2 Exch. Div. 384, approved by Lopes, 
L. J.,in Yarmouth v. France, 19 Q. 


stood sponsor for this doctrine in 
Smith v. Baker, and it is undoubtedly 
that which has been adopted by a great 
majority of American courts, at least 
so far as these decisions have been 
uninfluenced by the existence of stat- 
utory provisions. See II. Thompson 
on Negl. 1008; Bailey on Employers’ 
Liability, Chap. X. 

8 The most familiar instance of such 
a situation is where the master has 
promised to remedy the defects which 
the servant knows of. See Bailey 
on Employer’s Liability, Ch. XI. 
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free after as before the protest to withdraw from the employ- 
The theory is that, for the same reason, his fear of 


ment.! 
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losing his place if he does not go on working, will not be re- 
garded as an influence partaking of the quality of coercion.” 
This rigorous rule is qualified in the more recent English cases 
in which it was laid down that the knowledge which will operate 
as a conclusive defense ‘* must be a knowledge under such cir- 
cumstances as lead necessarily to the conclusion that the whole 


risk was voluntarily incurred.’’ ® 


It is, however, sufficiently 


evident that this alteration of the rule by no means gets rid of 


1 Membery v. R. Co., 14 App. Cas. 
179; R. Co. v. Drew, 69 Tex. 13. 

2 Among English judges the most 

thorough-going exponent of this doc- 

trine was the late Lord Bramwell, 

whose reported utterances on this 

specific point extend over a period of 

some thirty years and are all of the 

same effect, that the maxim is applica- 

ble wherever there is no physical con- 

straint. In the mind of the learned 

judge this sweeping doctrine excludes 

by implication the supposition that the 

fear of dismissal may make a servant 
for he evidently intends 
to go to the length of denying that 
even the best founded apprehension 
that loss of employment will be fol- 
lowed by an insufficiency of food 
should be treated as a coercive in- 
fluence. In Ogden v. Rummens (1863), 
3 F. & F. 751, one of the workmen tes- 
tified that, if he had complained of the 
danger of the work he would have been 
told that some one else would do it. 
Lord Bramwell, (then Baron) re- 
marked that ‘‘ this wasa very sensible 
answer, but that it showed he had 
option to do it, or not to do it.”? This 
brief text furnished the groundwork 
of two characteristic homilies delivered 
by him in the recent cases Membery v. 
Great Western R. Co. (1889), and 
Smith v. Baker [1891], A. C. 325. For 


the practical difficulties involved in these cases, for the infer- 


these very entertaining, if not convinc- 
ing, discourses, the reader is referred 
to the reports, as they are too lengthy 
to quote here. Similar views have been 
enumerated in numerous decisions by 
American courts. Reed v. Stockmeyer, 
74 Fed. Rep. 186; O’Maley v. Boston 
&c. Co., 158 Mass. 135; Haley v. Case, 
142 Mass. 316; Wescott v. New York 
&c. R. Co., 153 Mass. 460; Dougherty 
v. West Superior R. Co., 88 Wis. 343; 
Southern K. R. Co. v. Moore, 49 Kan. 
616. 

3 Bowen, L. J., in Thomas v. Quar- 
termaine, 18 Q. B. D. 685, p. 696. Com. 
pare the remarks of Lord Esher in 
Yarmouth v. France, 19 Q. B. D. 647 (p. 
657), of Lord Morris in Smith v. Baker 
[1891], A. C. 325 (p. 369), and of 
Lord Watson in the same case (p. 
357). As the doctrine that something 
more than knowledge must be shown 
to let in the defense of the maxim was 
applied in the case of a railway pas- 
senger who was injured by falling 
down a worn flight of steps, it seems 
to be a matter of doubt whether the 
more severe doctrine applied in such 
cases as Hott v. Wilkes, 3 B. & Ald. 
311; Gautret v. Egerton, L. R. 2 C. P. 
371, involving respectively the rights 
of a trespasser and a licensee can now 
be regarded as good law. 


some statutory provision. 


fellow-servant’s negligence.‘ 


1 The different conclusions ar- 
rived at by the Justices of Appeal in 
Yarmouth v. France, supra, are a 
significant proof that the new doc- 
trine has done very little to diminish 
the fundamental problems to be 
solved. Membery v. R. Co. (1889), L. 
R. 14 App. Cas. 179, does little more 
than illustrate the doctrine that the 
longer a servant exposes himself to 
abnormal conditions, the more justifi- 
cation there is for charging him with 
the consequences of voluntary action, 
and that an exposure extending over 
seven years enables a court, as a 
matter of law, to hold that the 
maxim would be a bar to his action. 
In Smith v. Baker, Lord Watson 
endeavored to find somewhat firmer 
ground by distinguishing between the 
cases in which “the risk arises froma 
defect in a machine which the servant 
engaged to work of such a nature 
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ences drawn from any particular group of circumstances will, as 
already pointed out, differ according to the economic views of 
the person who has to determine their legal effect.’ 

A distinction has also been drawn between the effect of knowl- 
edge in cases where the liability of the employer depends on 
common law principles and cases where that liability depends on 
The doctrine enunciated as to the 
latter class of cases is simply that the plaintiff is not ** volens,’’ 
unless he dispensed with the performance of the duty, knowing 
both the duty and the danger.? No rational ground, however, 
has been assigned for this distinction, and it is extremely diffi- 
cult to reconcile it with the rulings in the series of cases, ending 
with Smith v. Baker,’ which virtually decide that the doctrine of 
assumption of risks remains unchanged by the Employers’ Lia- 
bility Act of 1880, except so far as it concerns the risk of a 


A much more satisfactory position, as the present writer ven- 
tures to think, is taken by those judges who, instead of resorting 
to a compromise between two opposing views which merely lead 
to refined distinctions for which no rational basis can be sug- 


that his personal danger and 
consequent danger must be the 
resu't of his own act,’’ and the cases 
in which ‘* there is no inherent peril in 
the work performed by the servant, 
and the risk to which he is exposed 
arises from a defect in the machinery 
used in another department over 
which he has no control.’? The ser- 
vant, it was considered, would be 
** volens,”’ if he continued to work in 
the former of these two positions, 
understanding clearly the likelihood 
of his being injured, but that the same 
conclusion did not necessarily follow 
where he was in the latter position. 

2 Britton v. Cotton Co., L. R. 7 
Exch. 130; Baddeley v. Earl Granville, 
19 Q. B. D. 423. 

8 Supra. 

4 Cassady v. R. Co., 164 Mass. 168; 
Birmingham R. Co. v. Allen, 99 Ala, 
359. 
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gested, have boldly declared in favor of the common-sense theory, 
that it is unjust to subject a servant to the penal consequences of 
voluntary action where he is confronted with the alternative of 
exposing himself to increased perils, of which he has become 
aware, or of throwing up his position, and taking his chances in 
a labor market, which under the normal conditions of modern 
life, is always overcrowded, and which frequently overflows with 
suitors to such an extent that the probability of re-employment 
for a man of merely average capacity and skill is wofully small. 
It is clear that the acceptance of this theory necessitates the 
adoption of the doctrine, that fear of dismissal rather than vol- 
untary action may be inferred from a continuance in an employ- 
ment to which some extraordinary risk is known to be incident. 

This liberal theory has naturally made less progress in a coun- 
try like America where the social pressure is less severe than 
in England. Butit has been held under the common law that 
a servant who acts upon a well-grounded fear of losing his place 
should be absolved from the charge of negligence, unless he reck- 
lessly exposed himself to manifest peril,? and a similar doctrine 
has been propounded in regard to the effect of an Employers’ 
Liability Act ina State in which the opposite rule had frequently 
been laid down prior to the passage of that statute.? Nor, even 
under the common law, will a court apply the more rigorous 
doctrine in the case of a minor,‘ or where the servant is forced 
by threats of discharge to undertake duties outside the scope of 
his employment.® 

The adoption of this view necessarily entails some special 
inferences which are diametrically opposed to some which, as 
has been noticed above, follow from the other theory of the ser- 
vant’s position. Thus, complaints made to the master’s foreman 


1 Yarmouth v. France, 19 Q. B. D. of losing the employment is not ap- 
647. See p. 657 (Ld. Esher), and p. parent from the report. 

661 (Lindley, L. J.). In Clarke v. 2 Mason v. R. Co., 111 N. C. 482. 
Holmes, 7 H. & N. 947, Byles, J., con- § Mellor v. Merchants’ Mfg. Co., 
sidered that a master who violated his 150 Mass. 362; Boyle v. R. Co., 151 
contract with his servant to provide a Mass. 103. 

fence for machinery exercised a spe- 4 Tagg v. McGeorge, 155 Pa. 368. 
cies of compulsion over him, but 5 Pittsburg &c. R. Co. v. Adams, 
whether he thought the essential ele- 105 Ind. 151. 

ment of this compulsion to be the fear 
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by the plaintiff’s fellow-workman, coupled with the fact of their 
continuing to work, might be fairly construed as an intimation to 
the master that he must either discontinue a vicious practice or 
take the consequences.’’ Such complaints would be a protest 
against the practice which does not reasonably or necessarily 
imply that they were willing to submit to it orto accept the risk 
of it. So alsoa circumstance bearing upon the question whether 
the servant was ‘‘ volens’’ is whether his continuance of work 
was induced by a statement of the master’s representative that 
the master would be responsible in case of an accident.? 
The clearest and most forcible judicial presentation of the 
practical conclusions to which this theory of a servant’s relations 
to his master’s conduct leads, is that contained in the following 
passage from Lord Esher’s opinion in a case already cited more 
than once, which, as it enunciates a view of the meaning of the 
maxim with which the present writer thoroughly agrees, will 
serve as a fitting termination to this article: — 

** I need hardly repeat that I detest the attempt to fetter the 
law by maxims. They are almost invariably misleading; they 
are for the most part so large and general in their language that 
they always include something which really is not intended to be 
included in them. I do not doubt that if we put this maxim 
into plain English part of it is true; that is to say, that ifa 
thing is put before a workman and he is told, * Now, I do not 
ask you to do this unless you like; but I will give you more 
wagesif you do. You see what it is. There is a rotten ladder ; 
it is ten to one that it will break under you: but if you choose 
to run that risk, I will give you higher wages.’ If the work- 
man, seeing the risk, elects to incur it, no one could doubt that 
he would be precluded from recovering damages against his em- 
ployer for any injury he might sustain from the breaking of the 


ladder. The same result would follow if the injured person was 
not a workman fit for hire.”’ 


C. B. Lasartt. 


TORONTO, CANADA. 


1 Smith v. Baker [1891], A. C. 325 2 Yarmouth v. France (1887), 19 Q. 
(p. 357), per Ld. Watson [holding B. D. 647. 
this to be the true doctrine of common 3 Yarmouth v. France, 19 Q. B. D. 
law as well as under statute]. 647. 
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NEEDED REFORM IN CRIMINAL PROSECUTIONS. 


At common law every man is of common right entitled to pre- 
fer charges against a person whom he has good reason to believe 
is guilty of committing a crime. The belief must be founded on 
facts which tend to show that the party is guilty of the crime 
charged. While this is true in theory, prosecutions have been 
justified on mere suspicion and a malicious person could with- 
out cause in certain cases, such as the charge of rape, secure 
the conviction of any person who had but few or no friends. 
Private prosecutors not only had the right to institute and 
conduct prosecutions, but were not liable in a civil action 
even if the prosecution failed unless the proceedings were 
actuated by malice and destitute of probable cause. The great 
charter of freedom, Magna Charta, guaranteed a fair trial to 
every one accused of crime, but counsel was not allowed on the 
trial of main issues to any one accused of a felony until the 
present century, and even then grudgingly as though it was a 
favor. Questions of law, therefore, or the conflict of a statute, 
and the procedure or practice with Magna Charta do not seem to 
have been raised, or if raised were brushed aside upon the ground 
that Parliament was supreme and that laws were not limited in 
their force by the great charter. The student of the English 
criminal law is struck with its barbarity even now. There is 
much commendation of the speed with which trials are had and 
convictions secured in that country, and the slow progress of 
trials in this country is contrasted to our discredit. The truth 
is, our slower system of procedure is based on a higher sense of 
justice of our people and courts. Laws which permit a review 
of a judgment in a civil action where but a few dollars are 
involved and deny it in a criminal case which may involve the 
life or liberty of the accused with the dishonor attending the 
conviction, need but to be stated to show their injustice 
and the high estimate placed upon property as com- 
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pared with life itself or liberty and reputation. In a civil 
action the defeated party may file a motion for a new trial 
and the judge if convinced of error in the rulings may grant 
a new trial. But under the common law he possesses no such 
power in a criminal case although the result may be the execu- 
tion and infamy of the accused. No fair-minded person can read 
the record of criminal trials under the common law without feel- 
ing that great injustice was often done and mere suspicion supplied 
the place of evidence. He will be convinced also that Jeffries was 
not the only brutal judge who presided at criminal trials. In 
this country from the first, practically, the same rules of pro- 
cedure have prevailed in a criminal as in a civil case and more 
care taken to protect the rights of the accused than if mere 
rights of property were involved. There is a general desire of 
the courts and the people to vindicate and enforce the law, but 
to be careful and avoid the conviction of an innocent person. 
The general system of criminal procedure in each State pro- 
vides for public prosecuting officers so that private prosecutors 
in cases of felony at least are practically superseded. The grand 
jury system still remains in most of the States. It is a cumber- 
some, expensive and unsatisfactory mode of procedure at the 
best. It was the fortune of the writer in his young manhood to 
be foreman of a grand jury and at a succeeding term of court its 
secretary. Only the witnesses for the prosecution were called 
and the jury were informed by the prosecuting officer that if a 
prima facie case was shown it was their duty to find a true bill 
against the accused. This, in many cases, causes great injustice 
because but a partial one-sided statement of the facts have been 
made. In other words, the whole truth has not been presented 
to the jury. In one case that came to the writer’s attention, a 
party whom we will call B, sought to have C indicted for assault 
with a deadly weapon. He came before the grand jury and 
testified to facts showing that C was guilty of the offense. The 
foreman was not satisfied with the testimony and subjected B 
to a rigorous cross-examination and showed by his own testimony 
that he was the aggressor. Even then several members of the jury 
said they thought the cross-examination should not have been 
pressed so far. That without the cross-examination a prima facie 
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case was made and it was the duty of the jury to find a true bill. 
In addition to this imperfect mode of arriving at the truth it not 
unfrequently happens that an unscrupulous enemy of the accused 
will be a member of the grand jury and use his position as such 
member to gratify his malice. It is not very complimentary to 
our manhood but every person of experience knows that many 
prosecutions are instituted for the sole purpose of revenge and 
not from a desire to vindicate the law. An indictment in many 
cases is nearly as injurious as a conviction as it subjects the 
accused to the suspicion of having committed the crime charged, 
therefore affects both his financial and social standing in the 
community. A system of procedure so imperfect is not adapted 
to the close of the nineteenth century, and has led to the practi- 
cal abolition of the grand jury system in a number of the States. 
A brief statement of the general features of the new procedure 
will not be unacceptable to the profession in those States where 
the grand jury system still prevails. Michigan seems to have 
been the pioneer in instituting prosecutions by information. 
The procedure is simple and inexpensive compared with the 
grand jury system. An affidavit before a magistrate is made 
by some one knowing the facts setting forth that an offense 
(naming it) has been committed in the county and that a 
party named committed it. If the accused has not absconded 
he will be arrested and an examination held before the mag- | 
istrate at which the accused may if he sees fit call witnesses 
in his defense; and to justify binding him over to the trial 
court it must appear from all the evidence that there is 
probable cause that he is guilty of the offense charged. 
The prosecuting officer may file the information both before 
the magistrate and in the trial court, which is to be veri- 
fied by the oath of the prosecuting attorney, complainant or 
some other person. The offense is stated precisely as in an 
indictment. The prosecuting officer is required to indorse on 
the information the names of all the witnesses known to him at 
the time, and before the trial on leave of court such additional 
names as he may have found. Judge Cobb in Parks v. State, 
very clearly states the object of the rule. He says:! ‘* With its 


1 20 Neb. 517-518. 
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undoubted advantages it has been objected to as placing too 
much power in the hands of the prosecutor. Probably foresee- 
ing this objection the framers of the law sought to throw around 
the rights of the accused under this method of prosecution every 
reasonable protection. Under the system of prosecution by 
indictment the grand jury was in a sense the accuser of every 
person brought to trial for a crime. So here, where the ser- 
vices of a grand jury are dispensed with, while the responsibility 
of the prosecution rests in some sense upon the shoulders of the 
prosecuting attorney there is certainly some reason why there 
should be open to the accused some source of information as to 
the identity of the persons upon whose oath his conviction and 
punishment is about to be claimed at the bar of justice.” A 
prosecuting officer occupies a semi-judicial position. He is a 
public officer clothed with power to enforce the law. This is 
not to be done as a partisan or to gratify the wishes or 
malice of particular persons or to show his own ability. He 
should exercise the utmost care to see that the charge 
is well founded before instituting proceedings. He should 
bear in mind that no greater wrong can be done an innocent 
person than to accuse him of an offense of which he is not 
guilty. The law presumes every person innocent until he is 
proved guilty, and this presumption continues as evidence in his 
favor until overcome by proof of guilt. The prosecution on the 
part of the State should be conducted with dignity. The prose- 
cuting officer is not to descend to tricks or quibbles to secure a 
conviction. Neither should he seek to create prejudice against 
the accused by stating his belief of his guilt or any matter calcu- 
lated to create prejudice against him. A prosecuting officer who 
enters into the prosecution in a partisan spirit and at every 
step shows his ill will toward the accused is unfit for the posi- 
tion. He should be firm when convinced by the evidence in his 
possession of the guilt of the accused and should do his duty 
because it is his duty to prosecute. But he should not pander 
to public clamor nor state his course of procedure to the public. 
The prosecuting witnesses having access to the public prosecutor 
no doubt in many cases exaggerate perhaps unintentionally in 
stating the offense to the latter and he believing the statements 
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as made becomes inspired with the same belief. Not unfrequently 
where public sentiment runs strongly against the accused the 
newspapers take up the cry. Everything possible is done to in- 
fluence public sentiment and create the belief that the party 
charged is guilty. 

We have recently seen a case of that kind where the corpus 
delicti was not proved, and yet a conviction was strenuously in- 
sisted upon, and the papers filled with statements of what the 
prosecution would do. A clamor of this kind in most cases 
affects the jury, many of whom have not the courage to stand up 
against newspaper clamor. A fair trial is just what the words 
import. It means a fair impartial judge and jury and officers of 
the court who are indifferent as to the result, and are free from 
bias. This is particularly true of the sheriff as usually he assists 
in drawing the jury and in case talesmen are necessary selects 
them. He should not be permitted to act as detective or spy in 
any case where he is to act as sheriff during the trial. Detec- 
tives no doubt are frequently necessary to ferret out the guilty 
parties but they should be wholly disconnected with the court. 
It may be said that convictions would not be secured in many 
cases where there is reason to believe the party is guilty if the 
necessary precautions were taken to secure a fair trial. This 
has been the plea of force and violence for ages. Hence the 
thumbscrew and rack were resorted to, to obtain confessions of 
guilt, and there is reason to believe that many confessions thus 
obtained were extorted by the pain and were untrue. This fact 
was so notorious that the courts for many years past have 
required all confessions to be voluntary and made without in- 
ducement. The American people have taken the necessary 
precautions to secure fair trials by inserting in most of the State 
constitutions provisions to that effect. In most cases of real 
guilt the proof will be so clear that there will be no doubt in 
the minds of the jury. If on a fair presentation of the case the 
proof is not sufficient to convict, both the court and the jury 
have a plain duty to perform, viz., to acquit the accused. The 
court, however, is not to lean in favor of the accused no more 
than against him in his rulings. It is to hold the scales of 
justice in equipoise, but at the conclusion of the evidence if the 
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court is satisfied that the charge is not sustained it is his duty 
to say so— and this is more important where public clamor and 
outcry demand the victim’s blood. A few years ago a gentleman 
of the writer’s acquaintance wrote a work on Criminal Procedure, 
one of the principal objects of which was to secure fair trials 
which in many cases he thought were denied. In cases of cir- 
cumstantial evidence there is good reason to believe that not 
unfrequently very slight evidence or suspicion is permitted to 
supply some of the links in the chain and that the rule is not as 
fully stated as it should be, or is not understood by the jury. 
Hence, convictions take place where the accused is innocent. 
This may perhaps be denied, but there is abundant evidence of 
the fact. 
SamvuEt MaxwELt. 
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CESSIONS OF JURISDICTION BY STATES TO THE 
UNITED STATES. 


The recent case of Madden v. Arnold, in the appellate divis- 
ion of the Supreme Court of New York, materially helps to 
explain the relation of a State to the United States as to its 
jurisdiction over causes of action, other than criminal, arising 
within the territory jurisdiction over which has been ceded by it 
to the United States. It is only within recent years that this 
subject has been placed in its true light, the leading case being 
Fort Leavenworth R. R. Co. v. Lowe.’ This case was followed 
by Chicago and Pacific Ry. Co. v. McGlinn,? Benson v. U. S.,3 
In re Kelly,‘ In re Ladd,* Palmer v. Barrets,® and now by Mad- . 
din v. Arnold.” 

By the constitution, the United States are invested with the 
power of exclusive legislation (jurisdiction) over all places pur- 
chased by the consent of the State in which they are, for the 
erection of forts, magazines, arsenals, dock-yards, and other 
needful buildings. When a place is purchased with the consent 
of the State, for one of the specified purposes, this carries 
jurisdiction with it. Precisely what would be included under 
the head of ** other needful buildings ’’ is not clear, but it would 
seem that originally buildings of the same character as those 
mentioned were intended, that is, buildings for military or 
defensive purposes. These could not be coupled with such a 
consent to purchase, a condition which would be inconsistent with 
the exclusive jurisdiction of the United States. 

But when jurisdiction over territory in a State is obtained, not 
by the purchase with consent, but by express cession of jurisdic- 


1 114 U. S. 539. 5 74 Fed. Rep. 399. 
2114 U.S. 549. 162 U. S. 399. 
3 146 U.S. 381. 1 47.N. Y. Suppl. 757. 
4 71 Fed. Rep. 545. 8 Story Const., § 1224. 
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tion, this, being different from the constitutional method, may 
be accompanied with conditions, even though the territory be 
acquired for one of the purposes mentioned.' 

Maddin v. Arnold makes clear the right of the States to try 
actions arising from civil wrongs committed by private persons 
in such places. In this case the plaintiff sought to recover 
damages against the defendant for injuries inflicted on him by a 
vicious dog, on land purchased by the United States, and over 
which the legislature of New York had ceded jurisdiction, for 
the purpose of erecting and maintaining thereon an arsenal, 
magazine, dock yards and other necessary buildings ; reserving 
to the State concurrent jurisdiction with the United States so far 
as, that civil process in all cases, and such criminal process as 
might be issued under authority of the State of New York 
against any person charged with crimes committed without the 
ceded district, might be executed therein. It was urged by the 
defendant that the State court had no jurisdiction, in an action 
for damages for an injury sustained within the territory pur- 
chased by the United States, and jurisdiction over which had 
been ceded by the State under the provisions of article 1, section 
8, clause 17, of the national constitution. 

The court (the Supreme Court of New York, appellate divis- 
ion) hold that Congress has the power to provide by statute for 
the enforcement of civil rights in such ceded territory, and for 
the recovery of damages for injuries sustained therein, in civil 
actions; but that the question for it to decide was whether, in 
the absence of such legislation, the courts of New York are 
deprived of jurisdiction for an injury to a citizen, such as the 
plaintiff sustained, committed within the State, in territory over 
which jurisdiction had thus been ceded to the United States. 
The place where the plaintiff was injured was acquired by the 
United States, by purchase, for the purpose of an arsenal, and 
ever since has been used as such, and the State of New York 
ceded exclusive jurisdiction over the territory to the United States. 
Hence, under the provisions of the national constitution, Con- 


1 Fort Leavenworth R. R. Co. v. Lowe, 114 U. S. 539; Benson v. U. S., 146 
U.S. 331. 
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gress has power to exercise exclusive legislation therein in all 
cases whatsoever. (The court evidently regarded the purchase, 
together with the cession of jurisdiction, in this case, as amount- 
ing to a purchase with the consent of the State, under the terms 
of the constitution.) But, say the court, although the injury to 
recover damages for which the plaintiff brought the action was 
sustained on land over which the national government had 
exclusive jurisdiction, it had no more exclusive jurisdiction over 
such territory than the respective legislatures of the neighboring 
States of Massachusetts, Pennsylvania or Ohio have over their 
respective territories, and had the injury occurred within the 
limits of either of said States, an action could have been main- 
tained in the Supreme Court of New York to recover damages 
therefor. If an action can be maintained in the courts of New 
York by a citizen thereof, for a personal injury suffered in 
another State or country, there is no good reason why such an 
action can not be maintained when the injury was committed in 
the State of New York, on land, jurisdiction over which had been 
ceded to the United States. Assuming that the place where the 
plaintiff was injured, being within the exclusive jurisdiction of 
the United States, was in fact like a foreign territory, not 
within any jurisdiction of the State of New York, the plaintiff 
might maintain an action for a personal injury sustained in such 
place. 

This decision shows the necessity of distinguishing between 
criminal and civil actions in the matter of cession of jurisdiction, 
the one being territorial and the other non-territorial as to the 
cause of action, so far as relates to jurisdiction. Cessions of 
jurisdiction from the State to the United States, in language 
like that used in the Fort Leavenworth cession, is misleading, 
the language referred to being as follows: ‘* Saving, however, 
to the said State the right to serve civil or criminal process 
within said Reservation, in suits or prosecutions for or on 
account of rights acquired, obligations incurred, or crimes 
committed in said State, but outside of said cession and reserva- 
tion.’’ This places the civil action on the same footing with 
the criminal action, for which there appears to be no reason. 
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It would seem, indeed, that we have been quite misled as to 
the necessity of cessions of jurisdiction to the United States. 
The constitutional provision? was apparently adopted with the 
understanding that the United States could not acquire land in 
a State without the consent of the State. It would seem to 
have been the opinion of the framers of the constitution, said 
Justice Field in the Fort Leavenworth R. R. case, that without 
the consent of the States, the new government would not be able 
to acquire lands within them; and therefore it was provided 
that, when it might require such lands for the erection of forts 
and other buildings for the defense of the country, or the dis- 
charge of other duties devolving upon it, and the consent of the 
States in which they were situated was obtained for their 
acquisition, such consent should carry with it political dominion 
and legislative authority over them. 

Whatever we may think of the sufficiency of the reason for 
placing forts and other buildings for the defense of the country 
under the exclusive jurisdiction of the United States, when we 
consider that the instrumentalities of the government of the - 
United States are free from control by any State author- 
ity, there would seem to be no good reason for extending 
the constitutional provision beyond the apparent meaning of 
its language. The Fort Leavenworth R. R. case is authority for 
holding that when jurisdiction is acquired by the United States 
by cession, and not by purchase with consent, the cession may 
be accompanied with reservations of jurisdiction, even though 
the territory be used as a military post or fort. In that case 
there was a reservation of the right to tax railroad, bridge, and 
other corporations, their franchises and property. 

Section 355 of the Revised Statutes prescribes that no public 
money shall be expended upon any site or land purchased by the 
United States for the purposes of creating thereon any armory, 
arsenal, fort, fortification, navy-yard, custom-house, light-house, 
or other building of any kind whatever, until the consent of the 
State in which the land or site may be to such purchase has 
been given. Under this section money can nof be expended on 


1 Art. I, Sec. 8, clause 17. 
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structures for river and harbor improvement even, until juris- 
diction over the site has been obtained by the United States ; for 
it is held that what is here meant is that there must be a cession 
of jurisdiction. This certainly is carrying the matter to an 
extreme. What good reason can be given for it? The instru- 
mentalities of the government of the United States can not be 
interfered with. Why, then, take from the jurisdiction of the 
States those numerous localities within their limits. 


G. Norman LIEBER. 
D. C. 


THE LAW OF AN INDUSTRIAL EXPOSITION. 


THE LAW OF AN INDUSTRIAL EXPOSITION.! 


Tennessee was the sixteenth State admitted into the Federal 
Union. Next to the original thirteen States, Vermont was ad- 
mitted in 1791, Kentucky in 1792, and Tennessee in 1796; and 
no State, up to this time, has celebrated the centennial anniver- 
sary of its admission into the Union. 

The territory embracing what is now the State of ‘Tennessee 
belonged to North Carolina prior to 1790, when it was ceded to 
the general government, and so remained a part of the national 
domain until steps were taken to organize the State of Tennessee. 
Before this territory became what is now Tennessee its people 
had a heroic as well as a romantic history, perhaps without a 
parallel in the history of any State of the Union. 

As early as 1892 the question of celebrating Tennessee’s cen- 
tennial was agitated. Public meetings were held in the city of 
Nashville; the press of the State generally favored some manner 
of celebrating and commemorating the State’s one hundredth 
birthday. In 1894 a convention was held at the capitol, com- 
posed of delegates from all parts of the State, in which it was 
resolved to hold an exposition, and to that end a corporation was 
organized under the general laws of the State, by the name of 
the Centennial Exposition Company of Tennessee. 

In 1870, however, an act was passed authorizing the holding 
of State fairs, which provided that ‘* every such association and 
its tenants, during the stated days of its annual or periodical 
exhibition, shall be exempt from the payment of license for 
privileges taxable by any of the laws of this State.’? Inasmuch as 
it was expected that the income to the exposition would be 
largely derived from concessionaires, by way of commissions, 
etc., it was important that this exemption should be continued, 


1 A paper read before the Tennes- July, 1897, by S. A. Champion, of the 
see Bar Association at its meeting in Nashville Bar. 
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so the revenue bills of 1895 and 1897 excepted from their pro- 
visions State and county fairs and their tenants, referring to 
the act of 1870. Therefore none of the tenants or concession- 
aires were obliged to pay a privilege tax, and, as they amount 
to a large number, it was a matter of great concern to the 
exposition company. 

In was manifest from the beginning that, in order to success- 
fully govern and control great crowds of people upon the 
grounds, it would be necessary to have a local government, and 
to accomplish this it was desirable that the grounds be incorpo- 
rated. Under the general law providing for the creation of 
municipalities, it is necessary that the parties seeking incorpo- 
ration shall be not less than fifteen in number, who shall be 
qualified voters, residing within the limits of the town to be 
incorporated, three-fourths of whom shall favor the creation of 
the municipality; and of course the power to elect the board of 
mayor and aldermen is vested in the qualified voters, such board 
to elect the mayor and other officers. 

The territory leased by the exposition company embraces 
about 100 acres, but there was not, at that time, a single quali- 
fied voter residing within its limits ; so that, in order to comply 
with the general law, it would have been necessary to include 
a large amount of ground not needed for exposition purposes, 
which would have been unwieldy and difficult to govern ; and, 
besides, the majority of the people in that locality were opposed 
to the organization of a corporation under the general law, for 
the reason, in the first place, that it could be repealed only by 
act of the legislature, and the charter would carry with it the 
rights incident to municipal corporations, among others, the 
right to sell all kinds of intoxicants; and many of the voters in 
that community, as well as the temperance people generally, 
were opposed to such a privilege being granted. But one of 
two things was left to be done: either to place the exposition in 
charge of the sheriff and his deputies, so far as the police power 
was concerned, or to obtain relief through the legislature; so 
that the situation was regarded as very serious, in view of the 
fact that the extreme temperance people all over the State were 

actively opposing any kind of charter through the legislature. 
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The opposition to the sale of wine and beer was not so bitter as 
it was to whisky, brandy and other intoxicants. 

The constitution of 1870 provides that ‘* no corporation shall 
be created, or its powers increased or diminished, by special 
laws, but the general assembly shall provide general laws for 
the organization of all corporations hereafter created, which 
laws may, at any time, be altered or repealed, and no such 
alteration or repeal shall interfere with or divest rights which 
have become vested,’’ ete. The Supreme Court of the State, in 
the celebrated case of Luehrman v. Taxing District,’ decide 1, by 
a divided court, that municipal corporations, like private corpo- 
rations, must be organized under the general law, and not by 
special act of the legislature. In that case, however, the court 
held that the act of the legislature in question, providing for the 
organization of the taxing district of Shelby County, was general 
in its nature. 

The question was again presented directly, in the case of the 
State v. Wilson,? the court holding, though not unanimously, 
that the section of the constitution above quoted did not have 
reference to municipal corporations, but applied alone to private 
corporations ; and this decision, in effect, overruled the 2 Lea 
case, although not directly. 

The legislature was then asked to pass a bill incorporating 
the ground leased for exposition purposes under the name of the 
Centennial City. For many reasons, it was not desirable to 
authorize the sale of intoxicants generally, so that the charter 
passed only provided for the sale of wine and beer under the fol- 
lowing section: ‘* To grant privileges, provided the said board 
of mayor and aldermen shall not license the sale of any intoxi- 
cants except wine, as a restaurant privilege, and beer under 
proper regulations; and no bar for the sale of intoxicants shall 
be permitted within the corporate limits.”’ 

The charter also named the members of the city council, con- 
ferring power to elect a mayor, who should be ex officio city 
recorder, with jurisdiction to try and punish all violations of 
the city ordinances. General powers were given to the board 


1 2 Lea, 425. 


2 12 Lea, 246. 
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for the government of the city, but no authority to levy ad 
valorem taxes for any purposes. 

The act also provided that the charter should expire by its 
own limitation on the first day of January, 1898; so that the 
Centennial City has a charter which is unique in more respects 
than one. In the first place, a municipal government is created 
without power to raise revenue, except by fines and forfeitures, 
which would be wholly inadequate to provide the necessary ex- 
penses for carrying on such a city. In the next place, only cer- 
tain kinds of intoxicants are authorized to be sold, and all others 
are forbidden. Then, the death of the city is provided for in 
the very act which gives it life. Such a charter is without 
precedent or parallel. 

Many lawyers have doubted whether a charter containing these 
elements, and no more, could be valid, and yet, upon examina- 
tion, no contitutional objection could be found. The question 
has been raised whether any town or city in the State may not 
surrender its charter, through the legislature, and have another 
which shall provide for total or partial prohibition, and, in effect, 
constitute a scheme of local option. Can it be said that a 
municipal charter, per se, carries with it, regardless of provisions 
to the contrary, the right to sell all manner of intoxicants? 

An interesting question arose in connection with the West 
Side Driving Club, which had theretofore been organized within 
the grounds, and incorporated. Under a decision of the Supreme 
Court, the members of the club claimed the right to sell whisky, 
brandy, etc., the court holding, in effect, that the sale by such 
an organization was not a violation of the law. The exposition 
authorities insisted that whenever the grounds, including the 
club, were incorporated, the club became subject to the pro- 
visions of the charter, like other parts of the grounds, and any 
act to the contrary, passed for the protection of clubs, would, 
by implication, be repealed by this act, so far as it related to 
the grounds incorporated, and that in one part of the grounds 
the right to sell whisky, etc., could not be forbidden, and in 
another, within the limits of the corporation, be allowed ; espe- 
cially in view of the fact that the club, like other parts of the 
exposition grounds, had been leased by the exposition company 
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and the lease contract canceled for a consideration, permitting 

the club building to be used as a restaurant, including the sale 
of beer and wine, and thereby creating a concession. So the 
executive committee of the exposition company held that the 
West Side Driving Club, asa restaurant, had the same privileges 
as, and no more than, other concessionaires on the grounds. 

The general assembly of 1895 passed an act authorizing cities 
having a population of 36,000 and upwards to subscribe to the 
capital stock of the centennial exposition company a sum not 
exceeding $100,000 and issue bonds for the payment thereof. 
Under the provisions of this act, the city of Nashville, through 
its mayor and city council, submitted the question to the people, 
who agreed by a vote of about fourteen to one, to subscribe for 
$100,000 of the capital stock of the exposition company, and 
the bonds thus authorized were sold to the Northwestern Mutual 
Life Insurance Company ; but before they were ready for de- 
livery, the general counsel of that company, Judge Dyer, objected 
to the bonds on the grounds that the holding of an exposition 
was not such a public purpose as was contemplated by our con- 
stitution, and, therefore, bonds issued for such a purpose could 
not be valid. He claimed that the centennial exposition company 
was a private corporation, and if profit should result, it would 
inure to the benefit of the individual stockholders, and not to 
the public. 

On the other side, it was insisted that the primary purpose of 
the corporation was not private gain, but the celebration of the 
admission of the State into the Federal Union, and the adver- 
tisement of the resources of the State, which was for the benefit 
of the public, and not the individual stockholders, 

It was also shown that similar questions had been decided by 
the Supreme Courts of other States which had constitutions with 
provisions on this subject similar to our own. Among others 
cited, was the case of Norman v. Kentucky Board, in which 
the legislature of the State of Kentucky made an appropriation 
of $100,000 to make an exhibit of the resources of the State at 
the World’s Fair, and the court, after a thorough investigation of 
the question, adjudged that appropriation to be fora public pur- 
pose and within the contemplation of the Kentucky constitution. 
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The legislature of California made an appropriation of $300,- 
000, reciting that it was for the purpose of erecting buildings, 
maintaining an exhibit of the State’s products, etc., at the Chi- 
cago Exposition, and the Supreme Court of California held the 
appropriation to have been for a public purpose, the court hold- 
ing strongly that, unless the State constitution contains a pro- 
hibitory clause, the legislative branch of the government could 
confer upon a city or town authority to celebrate important 
events in the history of the country, and the people might be 
taxed for the purpose of paying the expenses thereof. 

The same was held in Pennsylvania. An appropriation was 
made by the city of Philadelphia to celebrate the centennial an- 
niversary of American independence, the court holding it was for 
a public purpose. 

The result was that the Northwestern Mutual Life Insurance 
Company finally paid for the bonds without suit. 

The legislature of 1895 also passed an act which provided that 
the ‘‘ county courts of the respective counties of Tennessee are 
hereby authorized and empowered to make appropriations of 
money to provide for an exhibit of their resources at the Ten- 
nessee Centennial Exposition, to be held in the city of Nashville, 
State of Tennessee, in the year 1896, and to prescribe ways and 
means, rules and regulations of governing the expenditure of 
any money so appropriated.” 

By virtue of authority given by this act, the county court of 
Shelby County appropriated $25,000 for the purpose of exhib- 
iting the resources of that county at the centennial exposition, 
which, the act provided, should take place in 1896. It became 
evident that the exposition could not be held successfully in 
1896, for many reasons, among others, the lack of time, the lack 
of means, the excitement created by the presidential campaign, 
and the fact that it was too late to appeal to Congress and the 
legislature for an appropriation so as to make it available in 
1896. For these reasons, the shareholders of the exposition 
company passed a resolution, in February, 1896, providing 
that the inauguration of the Tennessee centennial exposition, 
with all proper ceremonies, should be fixed for June 1, 1896, 
but that the period of preparation and completion of the build- 


THE LAW OF AN INDUSTRIAL EXPOSITION. 89 


ings and accumulation of exhibits should be extended so as to 
begin in May and end in October, 1897. 

It was insisted on behalf of the county that the change of 
time, whereby the exposition was held in 1897 instead of 1896, 
worked a forfeiture of the right to collect the moneys appropri- 
ated by the counties; that the purpose of such an appropriation 
was not properly a county purpose, or such a public purpose as 
would justify the legislature in passing the act or authorizing 
the county courts to make the appropriation. 

A very able opinion was delivered in the case, the court up- 
holding the validity of the act, declaring it to be authorized by 
the section of the constitution above quoted ; that an exhibition 
of the resources of the county at an exposition to be held 
for the purpose of celebrating the birth of the State into 
the American Union, would be for a county purpose in the sense 
of the constitution. Another reason was, that such an exposition 
would be well calculated to advance the material interest and 
promote the general ‘‘ welfare of the people of the county mak- 
ing it.’” The court also held, the fact that 1896 was mentioned 
in the act of the legislature, and in the resolution passed by the 
county court, would not, in a legal sense, confine the appropria- 
tion to that year, the time not being the essence of the act, but 
the purpose of the legislation controlling, which was that the 
counties throughout the State should have an opportunity to 
join in exhibiting their resources at the exposition, and whether 
this was done in 1896 or 1897 was not of serious consequence. 

After this question was settled by the Supreme Court the leg- 
islature made an appropriation of $50,000, and Congress appro- 
priated $130,000, so that the decision of the Supreme Court was 
of great service to the exposition management. 

In the execution of the various contracts made by the exposi- 
tion company with concessionaires, exhibitors and others, many 
novel questions have presented themselves for solution; conflicts 
between concessionaires, their rights under thecontracts as against 
the company, the proper construction of such contracts, etc. 
To illustrate: A brewing company had a contract to run restau- 
rants and sell beer and wine at five different places on the grounds. 
For this privilege $10,000 was paid. The buildings to be con- 
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structed were to be subject to the approval of the director gen- 
eral, and in the arrangement of each house an open stage was 
provided, but no drop curtains. So this concessionaire claimed 
the right, and did undertake, to furnish all sorts of amusements, 
singing, dancing, and various comical performances, insisting 
that in beer gardens in large cities, the right to furnish these 
amusements was regarded as a part of the privilege to sell beer. 
The management held that the right to furnish music was con- 
templated, and the open stage was intended for that purpose at the 
time the house was built, but the other amusements would come in 
direct conflict with concessionaires who had paid and were pay- 
ing a commission for the same privilege ; that it was the duty of 
thecompany, for its own protection, as well as concessionaires, not 
to permit such rivalry ; that the custom which prevailed in Cin- 
cinnati, New York, and other cities in open beer gardens could 
not apply to an exposition, because the right to furnish 
amusements other than music had been declared by the exposi- 
tion company to be a concession; but as music was given daily by 
the company, free, it could not be regarded as a concession, and, 
therefore, these concessionaires had the right to furnish, in 
connection with the beer garden, music of any kind, but no 
more. 

The management has taken the ground that, as a matter of 
law and right, under the charter and by-laws, any avocation or 
exhibition may be declared a concession, compensation being 
required of parties in order to exercise it by anyone other than 
the company itself; but that exhibitions, etc., not declared to 
be a concession, may be exercised by exhibitors and others, such 
as selling furniture, buggies, etc., without compensation, this 
conclusion being somewhat analogous to the power of the leg- 
islature to declare any occupation a privilege, but if not so 
declared, may be exercised without a tax. 

Another question presented was, the number of Chinese whom 
the concessionaires had a right to import into this country. The 
general acts of Congress prohibit these people from landing in 
America. A joint resolution of Congress passed for the benefit 
of the centennial exposition, provided, in substance, that as 
many of these people might be brought to this country by the 
concessionaires as were necessary to carry out their contracts 
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with the exposition company, and, under the wording of the 
joint resolution, this question was left with the concessionaires 
themselves. These people had brought, and were preparing to 
bring, from 700 to 1,000 Chinese men and women, many of whom 
were not needed for the purposes of the contract with the expo- 
sition company. The Secretary of the Treasury called on the 
officers of the exposition company to know how many of these 
people were necessary for the purpose of carrying out in good 
faith their contracts with the company, and, after investigation, 
a report was made, when the Secretary of the Treasury held, 
notwithstanding the wording of the joint resolution, that only 
so many of those people would be permitted to land as were nec- 
essary for the purposes of the contract; so that a number who 
had started to this country, by virtue of their contracts, were not 
permitted to land. 

A contract was made with various parties to build and operate 
what is known upon the grounds as the Streets of Cairo, intended 
to show the real life of these people in all its aspects. Among 
other things granted was the right to sell various articles usually 
sold in bazaars of certain foreign countries named. The Streets 
of Cairo insisted upon the right to sell fruit from its bazaars, by 
virtue of the contract, claiming that fruits were always sold 
in connection with other articles in bazaars in the countries 
named in the contract. Subsequent to the execution of this 
contract, one was made with other parties granting the exclusive 
right to sell fruits upon the grounds, a larger percentage than 
usual being required, because of the exclusive privilege; so that 
a direct conflict arose between these two concessionaires, the one 
claiming the exclusive privilege to sell over the entire grounds, 
and the other the privilege of selling in the Streets of Cairo. 
It was held by the exposition management that the contract 
must be construed with reference to the customs and laws of 
America, where it was made and to be executed, and not the 
countries named in the contract ; and, as it is not customary to 
sell fruits in bazaars in this country, it was held that concession- 
aires in the Streets of Cairo were not entitled to sell fruits from 
their bazaars. 

And thus many curious questions arise from day to day, and 
must be decided without much delay. 
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NOTES. 


ELECTING THE FEDERAL JupGEs.— We again present to our readers, 
in this number, a paper from Mr. Justice Clark, of the Supreme Court 
of North Carolina, a judge of distinction, who was re-elected to his 
present position without opposition, and a prolific writer on legal, 
social, political, and economic questions ; and we give, as a frontispiece 
to this number, an excellent portrait of him. But we caution our 
readers that we do not necessarily share his views on this question. 
Although Senator Butler, of North Carolina, has introduced a joint 
resolution for a constitutional amendment providing for the popular 
election of the Federal judges, yet there is no considerable demand for 
such a measure. That judiciary is still entrenched in the confidence of 
the people, and will be as long as it deserves to be. 


RETIRING JUDGES WHEN THEY Reacu a Certain AGe.— The practice 
is still kept up in New York of retiring judges when they reach the age 
of seventy, though we understand that they may still be called upon 
by the Governor to render judicial services. When the New York 
Court of Appeals adjourned on Friday, the 17th of December, Chief 
Judge Andrews had attained the constitutional limit of seventy years. 
He therefore retires from the bench of that court, but will be entitled 
to draw his full salary during the term for which he was elected, about 
eight years of which are unexpired. 


Tue New Cuter JupGe or THE New York Court or Appeats.— The 
vacancy created by the retirement of Chief Judge Andrews on the 
bench of the New York Court of Appeals has been filled by the elec- 
tion of Alton B. Parker, who, at the time of his election, occupied 
a seat upon the bench of the Supreme Court of the State for the 
third judicial district. Judge Parker is a young man and his popu- 
larity is extraordinary. It can searcely be understood how any man 
can deserve the extravagant eulogies which have been bestowed upon 
him. In addition to being a jurist of the first grade, he is said to be 
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one of the most astute politicians in the whole country; and his name 
is constantly being mentioned as the next Democratic candidate for the 
presidency. Nothing can be worse for an independent judiciary than 
the habit of looking to it for candidates for political offices. 


OsTatntnG A Penny By Fatse Pretenses.— A boy was recently in- 
dicted in an English criminal court for obtaining a penny by the false 
pretense that the newspaper which he was vending contained certain 
news which it did not contain. An English law journal remarked that 
this was ‘*‘ very like using a stamp machine to crack a walnut.’’ An 
American contemporary joins in with the suggestion that small offenses 
of this kind ought to be punished summarily by magistrates. We have, 
in some of the American States, what are called ‘‘ small offense laws,’’ 
and these should be so framed in general language as to cover offenses 
of this character. 


Tue ‘‘ Trapinc Stamp’’ Bustness. — This system of lottery has 
spread over the country like a prairie fire. The Court of Appeals of 
the District of Columbia has lately held it to be within the statute of 
that District prohibiting gift enterprises. The decision, which is rend- 
ered in the case of Lansburgh v. District of Columbia, is published in 
full in the Albany Law Journal for December 25th. The syllabus of 
the case, as there published, is as follows :— 


An agreement between a number of merchants and a corporation that the 
latter shall print the names of the former in its subscribers’ directory and cir- 
culate a number of copies of the book in this city, and that the merchants shall 
purchase of the corporation a number of so-called trading stamps to be given 
to customers with their purchases and by them preserved and pasted in the 
books aforesaid until a certain number had been secured, when they should be 
presented to the corporation in exchange for the customer’s choice of certain 
articles kept in stock by the corporation, held to be within the prohibition of 
the act of February 17, 1873,! prohibiting gift enterprises in the District of 
Columbia. 


MontreaL Lecat News.— On December 15, this learned and valu- 
able legal publication completed its twentieth year, and the editor who 
had conducted it during that long period of time, James Kirby, Q. C.., 
D. C. L., LL.D., retired from its editorial management. His reasons 
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for taking this step were that the increasing pressure of other engage- 
ments made it difficult for him to give adequate attention to his labors 
as a journalist, and he had long felt the need of some relief. The pub- 
lishers do not make any definite announcement as to the future of the 
journal, but state that ‘‘ it may be continued under other manage- 
ment, in whose hands we trust it will have a long and prosperous 
existence.’’ We join in this wish, and add that it has always been 
one of our most interesting and valuable foreign exchanges. 


Tue Tennessee Law aGartnst Firrtinc.— Last winter the legislature 
of Tennessee enacted a law against flirting. It is known as the 
‘¢ Johnny Law.’”’ It was really enacted for the protection of a female 
school in Nashville; but as it was necessary to its constitutional valid- 
ity to make it a general law, it applies to the whole State. Not long 
since, a young man was prosecuted under it and bound over by a justice 
of the peace for the offense of waving his handkerchief to a young lady 
just as she was about to leave school, so that she, recognizing the 
signal, met him around the corner on the street and held ashort conver- 
sation with him. It is almost needless to say that the young lady’s 
parents had forbidden him to call upon their daughter at their house. 
When we contemplate the upheaval of great minds which was necessary 
to produce such a law, we almost begin to yearn for ‘‘ judicial 
supremacy.”’ 


SwearinG By Kissinc THE Boox.— The ancient practice of kissing 
the New Testament is the well-known and general form in which the 
oath is taken in a court of judicature, except in those jurisdictions 
where swearing with the uplifted hand has been substituted. It seems, 
however, that kissing the book is not a necessary part of what was 
called the corporal oath, but that it was sufficient to touch the book. 
Point is given to this by the fact that modern discoveries have shown 
the great danger of book kissing as a means of spreading contagious 
diseases. The sacred character of the pages does not free the affiant 
from the danger of contracting a contagious disease from the microbes 
which inhabit the covers. The following with reference to this subject 
is found in the late issue of the Pall Mall Gazette :— 


It is generally assumed that “ kissing the book ”’ is, or at any rate was until 
recently, a necessary part of the legal ceremony of oath taking. This assump- 
tion is, however, probably not justified. It would appear that the most ancient 
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form of swearing in the Christian Church was to lay the hand upon the Gospels 
and say, ‘‘ So help me God and these Holy Gospels.’? This seems to have been 
the usual ceremony accompanying a judicial oath until, at all events, the end of 
the sixteenth century, for Lord Coke says: ‘‘It is called a corporal oath, 
because he (the witness) toucheth with his hand some part of the Holy Scrip- 
tures.’”? Coke says not one word about kissing the book. 

When the practice of kissing the book began is, says the Law Journal, unde- 
termined. It has been stated that this form was first prescribed as part of the 
ceremony of taking the oaths of allegiance and supremacy. It is interesting, 
and may be significant, to note that Shakespeare only once alludes to the 
practice of kissing the book, and on that occasion turns it into ridicule. 

Whatever the origin of the practice, there can be no doubt that kissing the 
book was the ceremony usually accompanying the taking of an oath in an 
English court of justice in the seventeenth century. But in 1675 there occurred 
a case which is of some importance. It appears that on a jury trial Dr. Owen, 
Vice-Chancellor of Oxford University, being called as a witness, refused to be 
sworn in the usual way, by laying his right hand on the book and afterwards 
kissing it, but he caused the book to be held open before him, and he raised his 
right hand. The jury, doubting what credit they ought to give to his oath, the 
matter was referred to the Chief Justice, who ruled that Dr. Owen “ had taken 
as good an oath as any other witness.’? And then the Chief Justice added an 
observation which in ‘* Cooper’s Reports,’ in ‘* Macnally on Evidence,’ and 
elsewhere, is misquoted as follows: ‘‘ If I were to be sworn I would kiss the 
book.’? Now that is not at all what the Chief Justice said. The words in 
Siderfin’s Report are these: I] dit si il fuit destre Jure il voilt deponer sa main 
dexter sur le liver mesme. Thus the Chief Justice says not one, word about 
kissing the book. 


Tue Missourt Supreme Court.— A press dispatch from Jefferson 
City, Mo., of date of January 4; is as follows :— 


The clerk of the Supreme Court, as is his custom, has made his report of the 
court for 1897. The following figures indicate the work done and the amount 
by respective judges :— 

Cases decided by the Supreme Court during 1897 — By opinion, 362; by 
motion, 96: total, 458. 

Cases filed during 1897, 488; loss, 30. 

Opinions filed by the judges deciding cases — By Barclay, C. J., 30; by Mac- 
farlane, J., 56; by Gantt, J., 82; by Sherwood, J., 48; by Burgess, J., 94; by 
Robinson, J., 17; by Brace, J., 85; total, 362. 

From this it appears that Division No. 1 composed of four judges — Barclay, 
Macfarlane, Brace and Robinson— wrote 138 opinions, and Division No. 2, 


composed of three judges — Gantt, Burgess and Sherwood — wrote 224 
opinions. 


The bare statement that the Chief Justice has written but thirty opin- 
ions in a year would do him injustice, were it not added that a large 
portion of his time is neeessarily consumed in superintending the busi- 
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ness in the first division of the court, and also in the court in banc, over 
both of which be is the presiding officer, and in hearing applications 
for original writs, such as writs of mandamus, prohibition and cer- 
tiorari. 


JupGes with Pouiticat Functions.— The following, which we clip 
from the Law Times (London) may possibly interest Americans who 
are slowly awakening to the danger of the decision of political questions 
by their judges. It should be read with this qualification, that the 
Lord Chancellor does not hold his place during the pleasure of the 
sovereign except in theory merely, but during the pleasure of the House 
of Commons : — 


The insistence of the judges of the High Court that the toast of “ Her 
Majesty’s Judges”’ should no longer be associated with the Lord Chancellor 
indicates the growing tendency in favor of the absolute severance of judicial 
from political, executive, or legislative functions. The Lord Chancellor, 
although the head of the judiciary, differs in his status and the duties of his 
office from all other high judicial dignitaries. To secure the independence of 
the judges they hold their offices for life, only removable upon misconduct 
proved to the satisfaction of some competent tribunal. The Lord Chancellor, 
however, alone of the judges holds his place during the pleasure of the sov- 
erign. Then, again, all other judges are regarded as incapable of holding 
political offices, while the situation of the Lord Chancellor as Minister of 
Justice, a member of the Cabinet, and Speaker of the House of Lords, is essen- 
tially that of a political officer. Again, while it is the aim of English juris- 
prudence to keep the judicial entirely distinct from the legislative and executive 
power in the State, in the case of the Lord Chancellor the legislative office is 
combined with the judicial and executive offices. ‘‘ This Union,” wrote Lord 
Brougham as an ex-Lord Chancellor, “is wholly to be reprobated. It is a 
great anomaly in the constitution of England. It has occasionally, though 
rarely, given rise to mischief in the administration of justice. It may any day 
give rise to mischief much more frequently recurring and much more hurtfully 
operating.’ ! 


Tue New Arttorney-GENERAL.— Those of our readers who became 
interested in the address delivered by Governor Griggs of New Jersey 
before the American Bar Association at its last meeting, which was 
published in our September—October number of last year will be 
interested in noting that it is this gentleman whom the President has 
selected for the office of Attorney-General in the place of Judge Mc- 
Kenna. The appointment is variously viewed according to the points 
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of view. That Gov. Griggs is an able lawyer and a high-minded man 
is conceded on all sides. But it is objected in certain quarters that his 
legal practice has identified him with trusts, monopolies and corpora- 
tions to such an extent as to disqualify him from holding an office in 
which he is required to put in motion the act of Congress known as the 
Sherman Anti-Trust Law. The public need not have much trouble on 
that score. It will make very little difference in the end whether 
Attorney-General Griggs puts in motion the law against any particular 
trust or not. The Federal judiciary will see to it that the motion is 
stopped. So far as our researches have gone, only three decisions have 
yet been rendered in the Federal courts favorable to the prosecution 
under the Sherman Anti-Trust Law; and one of these, the late Trans- 
Missouri Traffic decision, was rendered by the bare and tottering 
majority of five to four, reversing a decision where the contrary had 
been held by two against one. Taking the judges in the aggregate who 
participated in that decision, it will thus appear that the view opposed 
to enforcement of the statute was supported by six judges out of twelve. 
In fact the Federal judges have treated the Sherman Anti-Trust Law as 
though it were a mere piece of political buncome, never intended to be 
enforced as a statute. 


Duty OF THE JuDGE TO DeciDE ACCORDING TO THE RULE or CANDOR, 
Honor anD Farrness.— Those lawyers, judges and doctrinaires, who 
hold that there is no necessary connection between law and justice and 
that it is no more the duty of a judge to pay any attention to the real 
justice of a case before him than it is the duty of a lawyer, when he is 
defending this rascal, that murderer, or yonder fraudulent merchant ,— 
will not find much comfort in some of the language used by Lord Esher, 
on November 15th, in replying to address of the Attorney-General on 
the occasion of Lord Esher’s retiring, at the age of eighty-two, from the 
office of Master of the Rolls. We allude to this language in Lord 
Esher’s reply to the Attorney-General :— 


Having got, as I have tried to get, at the true facts of the case, I then had 
to consider what was the law. I am speaking, as I have said, of civil actions 
and disputes between parties. The duty of the judge is to find out what is the 
rule which people of candor and honor and fairness in the position of the two 
parties would apply in respect to the matter in hand. That is the common law 
of England, and there is no other law. It is not only the common law, but if 
we go to equity it is the same thing. The law of England is not a science; it 
is a practical application of the rules of right and wrong to the particular case 
before the court. And the canon of law is that that rule should be adopted and 
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applied to the case which people of honor and candor and fairness in such a 
transaction would apply each to the other. Now, if that be so, if any supposed 
rule of law is put forward which would prevent the rule of right being applied, 
the supposed rule of law must be wrong; and if it ever be alleged that the law 
will prevent the truth being established and oblige the court to say that that is 
not true which is true — if ever any such rule of law is attempted to be put for- 
ward, it must be wrong, and I have always said so. Now, what the rules of 
right and wrong in the particular case are must be determined in each particu- 
lar case; but nobody can have read the reports of decisions of great judges from 
the earliest times in England without trying to find in those reports the mode 
and manner in which those judges have stated the rule of conduct of the court, 
and that is what is called authority. But no decision —at least in my opin- 
ion — of any judge as to the rule of law other than in an Act of Parliament can 
compel any court now to say that they were prevented from deciding that to be 
true which was in reality true; there is no such thing in the law as a rule which 
says that the court shall determine that to be. true which the court believes and 
knows to be untrue. Now, those being the rules of conduct which I have laid 
down for myself, I have tried to carry those rules through. 


RecENT AMENDMENTS TO THE Patent Laws: APpPLicaTions Must BE 
Fitep witHIN YeEaARs AFTER A Dupticate DescripTION APPEARS.— 
Some recent amendments of the United States patent laws which will 
go into effect on January 1, 1898, are just now attracting attention. 
Hitherto there has been but one barrier to the issue of a patent by our 
government to a man who had proved that he was the original inventor. 
If the article in question had been in public use or on sale for two years 
or more before the man sent his application to the Patent Office, then 
he could not receive a patent. The public use and sale would naturally 
be considered as evidence of his having abandoned all claim to exclusive 
rights. The natural interpretation of the facts would be that the man 
did not consider himself the rightful owner, or else was willing to give 
the public the benefit of his ideas without charge. 

One of the new provisions of the law is that if a notice of an inven- 
tion appears in print and specifies who is the author of it, the application . 
for a patent must be made inside of two years; otherwise it is assumed 
that he abandons all claims. This is a perfectly just requirement. It 
often happens that half a dozen men invent the same thing. If the first 
man who thinks of it does not push the matter, either for lack of money 
or because he lacks the necessary spirit of enterprise, why should not 
some of the other men have a chance to go ahead and take out a patent? 
A man who neither matures and markets a new invention himself, nor lets 
anyone else do so, is a dogin the manger. Consequently Uncle Sam 
must draw the line somewhere, and he draws it at two years. He does 
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not say that the application must be filed in two years after the idea 
first occurs to a man, but within two years after a printed description 
appears. Such a period gives aman ample time to secure, by advertis- 
ing, such financial aid as can be obtained in that manner. The exact 
language of the revised statute is as follows :— 

‘* Any person who has invented or discovered any new and useful art, 
machine, manufacture or composition of matter, or any new and useful 
improvement thereof, not known or used by others in this country 
before his invention or discovery thereof, and not patented or described 
in any printed publication in this or any foreign country, for more than 
two years prior to his application, and not in public use or on sale in 
this country for more than two years prior to his application, may, 
upon payment of the fees required by law, and other due proceedings 
had, obtain a patent therefor.’’— New York Tribune. 


BanQuEt To Hon. Jonn F. Ditton: REMARKABLE TRIBUTE TO A GREAT 
Lawyer IN Private Lire.— One of the most remarkable tributes ever 
bestowed upon a private citizen who is not seeking nor sought after in 
connection with any public office, who has no rewards to bestow, and 
who is removed a long distance from the people who have spontane- 
ously honored him, is described in the Fargo (N. D.) Forum for De- 
cember 25, and thirteen columns are consumed in the description. 
John F. Dillon was born at Binghamton, N. Y., in the year 1830. His 
name indicates an Irish parentage, but his ancestry was in fact a mix- 
ture of English and Irish. His parents removed to Davenport, Iowa, 
when he was quite young, and there his father died, leaving a widowed 
mother and a sister for him to support. He came up to his present 
eminent position through a succession of struggles which at once illus- 
trate an heroic courage and endurance on his part, and the opportunities 
offered by our institutions for the development of the greatest men from 
the humblest beginnings — opportunities which he in future years ac- 
knowledged in his celebrated work upon English and American Juris- 
prudence and Laws. 

In the course of his upward career he was successively the driver of 
a dray, clerk ina drug store, doctor of medicine, attorney-at-law, State 
prosecuting attorney, State district judge, State Supreme Court judge, 
State Supreme Court chief justice, United States circuit judge, Profes- 
sor of Municipal Law in the law school of Columbia University, a chair 
founded by Chancellor Kent, and counsel for more and greater interests, 
corporate and unincorporate, than any lawyer that has lived in the annals 
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of our country. So far as we know, no other man in the course of 
American history, not holding a public office, not a candidate for a 
public office, not occupying a public position nor seeking any, but pur- 
suing a strictly private walk in life, has been the recipient of an honor 
in the form of a banquet spontaneously bestowed upon him by the bar 
and the people of a State 2,000 miles distant from the place of his 
residence, which State he perhaps never visited in his life, and where 
there are probably no interests whatever represented by him in a profes- 
sional capacity. This remarkable event took the form of a banquet 
spontaneously tendered in his honor on the 20th of December last, it 
being the anniversary of his 66th birthday. The banquet was given by 
Judge and Mrs. Charles A. Pollock, of Fargo; and while some of his 
former friends, neighbors and associates were present, the 160 guests 
which surrounded the table were made up of Federal judges, judges of 
the State Supreme Court, of the State district courts, and members of 
the bar and other citizens, with their wives, daughters and sweethearts. 
Owing to the pressure of his engagements Judge Dillon was not able to 
attend and was compelled to send a letter of regret. The toasts of the 


evening were as follows :— 


Entrance Upon Judicial Life —Col. Samuel G. Magill. 
Dillon a Citizen — Judge Roderick Rose. 

A Sutler in Dillon’s Court — Judge Charles A. Pollock. 
Dillon a Judge — Judge Charles F. Amidon. 

Dillon’s Life an Inspiration — Hon. Emerson H. Smith. 
Dillon an Author — Associate Justice Bartholomew. 


To one not personally acquainted with the character of Judge Dillon 
it would seem scarcely credible that it could deserve the tributes 
bestowed upon it by the various speakers at this banquet; but to one 
acquainted with that character nothing seems overdrawn and nothing 
seems to do it more than justice. Aside from the tributes bestowed 
upon the character of Judge Dillon, all the speeches at this banquet were 
worthy efforts, generally of a higher grade than the addresses delivered 
at our State Bar Associations. 


Tue Seven-Year-Otp Arrorney or Kansas.— A precocious boy 
named Byron Gilbert, seven years of age, whose father resides at 
Atchison, Kansas, was recently catechised on questions of law by some 
members of the bar of the Supreme Court of Kansas and answered the 
questions put to him so promptly and correctly, that the clerk of the 
Supreme Court issued to him a certificate in the form of a lawyer’s 
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license, certifying that when he should arrive at the age of twenty-one 
years, he would be entitled to admission to the bar. The newspaper 
press seized upon this circumstance and blared all over the country the 
lying sensation that a boy seven years old had passed a regular exami- 
nation before the Supreme Court of Kansas and had been admitted to 
the bar of that court as an attorney and counselor at law. It is almost 
needless to say that no such thing ever took place. We have taken the 
pains to write to the clerk of the Supreme Court of Kansas for informa- 
tion and have his written statement to this effect. Nevertheless, a firm 
of Kansas law booksellers, called the Kansas Statute Company, seized 
upon the occasion to get for themselves a half-coiumn gratuitous 
advertisement in all the Kansas newspapers by writing the boy a grandil- 
oquent letter and presenting him with a set of the new Kansas statutes. 
The whole thing is disgusting. The boy himself will probably be 
spoiled by adulation, and will turn out, as many precocious infants do, 
not a successful man. 


Hotpine THE Mrrror up To THE Lawxers.— Lawyers who, in public 
addresses, have the courage to tell what seems to them the naked truth 
to their professional brethren about the shortcomings of the profession, 
not unfrequently meet with serious dissent. Justice Edward Patter- 
son, of the New York Supreme Court, lately made a speech at the dinner 
of a college club, in which he called attention to the difference between 
the pomp and dignity which surrounded forensic practice in the olden 
time and the practical and commercial spirit which has taken hold of it 
in recent times; and the press have been discussing his speech with 
acridity. Unfortunately, his speech seems to have been entirely oral, 
which left room for a latitude of misconstruction. President Jessup, 
of the association, denied emphatically that Justice Patterson had 
charged in his speech that the legal profession was degenerating. He 
stated that the remarks of the speaker contained absolutely no dispar- 
agement of the bar of to-day, but that, on the contrary, he took 
occasion to commend it for its efficiency and thoroughness. 

A similar reception was in store for Judge Thompson when he made 
his recent address on ‘‘ Judicial Supremacy ’’ before the bar of West 
Virginia. His address had been carefully prepared and printed, but 
necessarily he was obliged to speak orally. In speaking on the subject 
of what might be termed judicial legislation he pointed out that one of 
the infirmities of that species of legislation was that the lawyers, who 
were the proponents of it, were, in their professional work, roughly 
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speaking, one-half of the time on the wrong side; that in their profes- 
sional work they thought and debated as mere theorists and left moral 
considerations and considerations of right and justice out of view. 
These may not have been his words, but they were the substance of 
them. He also made an oral statement to the effect that, during the 
two years wherein he had been practicing at the bar since quitting the 
bench, he was conscious that his mental processes were growing less 
honest; that in former times, when a question was put to him, his mind 
immediately set out upon the inquiry what was the truth with reference 
to it; whereas, now he found himself stopping to inquire whether a 
truthful answer would not prejudice this or that man who had placed 
his interests in his hands. Referring to this, the editor of The West 
Virginia Bar committed the ungenerous error of saying that Judge 
Thompson admitted that during the two years of his practice at the bar 
his own character had become ‘‘ besmirched.’’ It will be perceived 
this language bears no such construction. It was merely intended to 
state a plain truth, which was and is a truth, and which every lawyer 
who will search his own conscience knows to be such. Judge Thomp- 
son was the guest of the West Virginia Bar Association and was treated 
with that generosity and hospitality which is a part of the character of 
Virginia, old ornew. The West Virginia Bar is the organ of the West 
Virginia Bar Association. This statement in the editorial of that organ 
was a violation of the principles of hospitality. It was as though Judge 
Thompson had been personally insulted across the table while sitting at 
the banquet of the West Virginia Bar Association. 


A ContTraDIcTION IN THE New Iowa CopE on THE SUBJECT OF THE 
Ricut to Bart.— The new Iowa code appears to be a marvelous piece 
of work, considering the short time allowed for its preparation; but 
nevertheless an important contradiction has been found in it, if the 
following press dispatch from Des Moines, Iowa, of December 15, 
1897, is true :— 


Chief Justice Kinne, of the Supreme Court, listened all afternoon to argu- 
ments in the habeas corpus case of murderer Frank A. Novak. The application 
was made to secure consideration of the claim that the bail fixed by the Dis- 
trict Court is excessive. Judge Burnham named $37,500 as the bond, pending 
appeal. Novak, represented by Attorney Tom Milner, urged that this is pro- 
hibitive and that it should be reduced. The defense, represented by E. L. 
Bois, held that the law makes murder in any degree a non-bailable offense. 
The case presented is curious. The new code in one section provides that 
all crimes except murder in the first degree and treason shall be bailable. 


. 
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In another section it states that murder in no degreesshall be bailable. The 
court will have to takeits choice. Judge Kinne said when the arguments were 
done that the point was so delicate he would not decide without conference 


with the full bench. He promised a determination Saturday. Meantime, 
Novak is in jail at Vinton. 


German Lise Masestié Prosecutions.— A press dispatch from Berlin 

dated Jan. 1, informs us that lése majesté statistics still keep up the 
remarkable record of the present reign, the increase since Kaiser 
Wilhelm ascended the throne being extraordinary. From the time of 
his coronation in 1889 up to 1895, 4,965 persons were arrested and 
convicted of speaking disrespectfully of the anointed one, and in the 
first five years of Wilhelm’s reign men convicted of this offense suffered 
imprisonment aggregating 1,259 years. Lise majesté in the eyes of 
the emperor, is a greater crime than murder, as officers who kill in- 
offensive citizens out of pure wantonness are able to escape by accusing 
their victims of insulting the honor of the army in the person of its 
officer. Up to 1895 seven persons under 15, forty-eight between 15 
and 18, and 183 between 18 and 21 were imprisoned for this offense. 
It is safe to say, however, that not one in fifty of the guilty are ever 
captured. 

The prosecution of newspapers in Germany for lése majest? is not 
confined to cases where the offense is committed against the Emperor. 
The editor of the Echo of Hamburg, a socialist paper was recently 
sentenced to eight months imprisonment for publishing in his paper two 
articles accusing the King of the Belgians of favoring the gambling 
hells in his country, because a part of their profits were paid to him. 
It was proved at the trial that he had nothing to do with the gambling 
houses, which were legalized and regulated by the government. This 
prosecution naturally raised a great howl on the part of the socialist 
press in Germany and England. The Vorwaerts, of Berlin, wants to 
know whether African and Australian cannibal chiefs will next institute 
proceedings against German newspapers. In the meantime there are 
signs of revolt among the German papers generally against the prosecu- 
tions of newspaper editors for /ése majest? committed against the German 
Emperor, which prosecutions have greatly increased since that very 
eccentric person ascended the throne. The Frankfuerter Zeitung had 
the courage recently to say that ‘‘ the German people are not yet so 
strongly impressed with imperial infallibility that they will accept with- 
out examination whatever the Emperor may say.’’ The same paper 
inquires, ‘‘ Who can be certain of his liberty in Germany if innocent 
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criticism of our institutions, or of the Emperor’s speeches, may at any 
time subject us to the dangers of a libel suit or prosecution for lése 
majest??’’ The Handelsblad says that ‘‘ it is not easy to carry on par 
liamentary government with a monarch as strong as this man.’”” The 
editor should have substituted the word ‘‘ opinionated ”’ in place of the 
word ‘‘strong.’’ There is a great difference between conceited and 
unbalanced activity and real strength. 


Prospect oF A FepeERAL Bankruptcy Law.— There seems to be a 
real prospect of the enactment of a Federal bankruptcy law by the 
present Congress. There is great need of such alaw. The passage of 
such a law has been petitioned for by.the commercial bodies of the 
country for many years. The laws of many of the States, and espe- 
cially of the debtor States, relating to the remedies for the collection of 
debts, are extremely disgraceful. This can be said of the state of the 
law in Missouri, without any qualification or bated breath. In that 
State the legislature passed an act providing that every assignment by a 
debtor of his property for the payment of his debts should operate for 
the equal benefit of all his creditors. The plain intent of the legisla- 
ture was that whenever a debtor makes a disposition of all his property 
for the purpose of discharging his debts, he cannot, in that disposition, 
prefer one creditor over another. The Supreme Court of Missouri 
began, by a process of sapping and mining, to destroy this statute, by 
taking a distinction between a mortgage to secure a past indebtedness 
and an assignment of all a debtor’s property for the same purpose ; 
and this, although the purpose of the two instruments when read 
together, is to make a disposition of all the debtor’s property for 
the payment of his debts. For example, it has become the practice 
in Missouri, when a debtor desires to go through the customary sweat, 
for him to first make a deed to a trustee, in the nature of a mort- 
gage deed of trust, conveying the property to him to secure certain 
debts, describing them, and providing that, should he make default in 
the payment of any of those debts, the trustee may take possession and 
may proceed to sell, generally at public sale, at his discretion. At the 
same time, a general assignment, professedly under the statute relat- 
ing to assignments for the benefit of creditors, is drawn up, which in- 
cludes all the residue of the debtor’s property not conveyed by the 
deed of trust. Both of these instruments are contemporaneously 
executed. The purpose of the debtor of making these two instruments 
is to make a disposition of all his property for the benefit of his credit- 
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ors, and in that disposition to secure certain favored creditors out of the 
very goods which he has purchased from the others but has not paid for. 
The deed of trust is put on record at a certain hour and minute, and 
the general assignment five minutes or an hour thereafter,— it makes no 
difference how long, one minute is enough,— and the deed of trust is 
valid and the provision of the statute above recited is absolutely 
blotted out and by a disgraceful judicial repeal. The creditors who are 
preferred are generally first the banker, usurer and note shaver, for it 
is to him that the debtor may look again for assistance in getting on his 
feet; next his relatives; next fictitious creditors in favor of whom he 
creates fictitious debts, who are complaicent enough to exhibit their 
debts to the trustee, to take their dividends and secretly turn them over 
to the debtor in pursuance of the agreement between them; and finally 
any local creditors whom the debtor may desire to pay out of the 
proceeds of the goods of his eastern or foreign creditors. This state 
of the law has entirely depraved and debauched the commercial spirit in 


Missouri and many other communities. It is time that Congress put an 
end to this state of things. 


TriaAL AND SENTENCE OF THE Mexican LyncHers.— We take the 
following from the Law Register of Chicago:— 


An example of judicial celerity and vigor that may be commended to the 
consideration of American ministers of justice is furnished by the speedy 
trial of the ‘“‘lynchers”’’ of Arnulfo Arroyo, the semi-lunatic that assaulted 
President Diaz in the city of Mexico the 16th of September last. 

Repeatedly and with great emphasis the principal newspapers of that capital 
have denied that the assassination of Arroyo was a case of “lynching” —a 
peculiarly American crime which, they claim, can not be acclimated in Mexico. 
But the only difference appears in the fact that whereas the Yankee applica- 
tion of “‘lynch-law ” is done by a mob of persons having no official function 
of conservators of lawful order, the Mexican mob was composed wholly of 
policemen detailed, disguised, armed and directed in the execution of their 
bloody work by Eduardo Velasquez, inspector-general of police in the Federal 
district, and Antonio Villavicencio, one of his principal subordinates. 

These facts were discovered on the secret preliminary examination of the 
malefactors by their own statements. Velasquez anticipated the consequence 
to himself by taking his own life. Thirteen others, including Villavicencio, 
were brought to trial November 16, exactly sixty days after the “lynching” of 
Arroyo. The trial consumed just seven days, two of which were occupied by 
the arguments of eight lawyers for the thirteen defendants and one lawyer 
for the *“‘ ministerio-publico.”? After deliberating seven hours, the jury, at 4:50 
p. m., brought in a verdict finding ten of the defendants guilty as authors or 
co-authors of the assassination; one(Manuel Bellido)guilty of concealment of 
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the crime, and two not guilty. An hour and a half later, the court pronounced 
sentence condemning ten of the prisoners to suffer the penalty of death, one 
(Bellido) to eleven months imprisonment and ordering the liberation of the 
two others. 

We translate from the comments of El Nacional:— 


The impression on the public mind caused by the terrible sentence is generally favor- 
able,for the reason that it cuts to the root, in the police establishment,the peril of an uncon- 
ditional obedience to a Velasq In jal circles, particularly, this is the dominant 
opinion. This class, which has the necessity of solid guaranties for the great interests 
represented, both at home and abroad, saw an appalling abyss open at their feet when 
they learned that high officers of police are able to form conspiracies against human life, 
such as that of the night of September 16. To-day, they are assured that such crimes are 
punished in Mexico, as in every civilized land, with great severity. Public opinion is not 
always guided by reason, and easily goes astray, falling into fierceness and cruelty. But 
it also sometimes embodies the presentiment of common dangers. In this case we may 
believe the iatter. Impunity for the assassins of Arroyo would have made a precedent 
putting our lives at the mercy of unscrupulous men especially charged with the duty of 
guarding them. . 


Tue Dirricutty oF GETTING INTO THE LEGAL PROFESSION IN ENG- 
Lanp.— We have lately been running over some not very recent num- 
bers of the Green Bag. In the number for May last there is a very 
interesting article on ‘‘ Lawyers and Law Practice in England and the 
United States Compared by a Lawyer of Both.’’ The writer contrasts 
the difficulty of becoming a solicitor with that of becoming a barrister,— 
from which it would appear that the chief difficulty in becoming a bar- 
rister lies in getting a university decree :— 


From what I have said it might reasonably be inferred that the bar is much 
more difficult of access than the lower branch of the profession, and requires 
a higher order of learning and attainment. But that is not so, at any rate not 
necessarily so. It is true that most of the members of the bar are graduates of 
one or other of the two great Universities, and also that most young men of the 
Universities who choose the law for their vocation go to the bar, and that the 
members of the bar are largely drawn from the upper or upper-middle classes, 
while the lower branch of the profession is more generally of ‘‘ middle-class ” 
origin (although as to both there are many exceptions); but the lower branch 
is quite as difficult and indeed more difficult of access than the upper. For the 
latter there was (and I believe still is) no necessary examination. A young gen- 
tleman desiring to go to the bar has only to procure testimonials as to character 
from two barristers, enter himself as a ‘*student”’ at one of the inns of court, 
and eat a certain number of dinners each term at the hall of his “Inn” for 
about three years as evidence of his being in study and attendance at the lec- 
tures, and then he is entitled to be “ called ”’ to the bar without any examination 
or test of learning; and many young men did, and yet do so, without any inten- 
tion to practice, and only for the sake of rank or good fellowship with old col- 
lege friends, or to acquire some show of fitness for the county magistracy or 
chairmanship of sessions (both honorary positions), or for aid in diplomatic 
or parliamentary service. But young men who aspire tothe bar as a profession, 
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with intention to practice, study hard, and systematically attend lectures dur- 
ing their three years of studentship, and are ambitious for distinctions in the 
examinations, which embrace a wide range of subjects, and are real and some- 
what severe tests of legal attainment. But no one can become an attorney 
otherwise than through a costly course of preparation, including two or three 
examinations. Unless he has graduated at one of the universities, or passed a 
university examination, he must undergo what is called the “ preliminary ”’ 
examination in general knowledge before he can be ‘‘articled” (i. e. bound 
apprentice) to an attorney, and an attorney may not have more than two such 
at the same time. This passed, he must be “ articled”’ for five years (reduced 
to three or four years for university graduates and undergraduates and some 
others) and he must actually serve and study in the office of the attorney during 
the term of his articles. In the middle of his term he must pass another exam- 
ination called the ** intermediate,’’ which is in elementary law, and at the end 
of the term he must pass the * final,’? which is a tolerably stiff examination in 
all the principal branches of law and practice, and failure in any of these exam- 
inations, or in any one branch of the ‘‘final,’? postpones his right to admission. 
This course is always acostly one. Each one of these examinations involves 
some expense; but besides this he has to pay a stamp duty of £80 (reduced 
from £120) on being articled, usually a fee to the attorney of 250 or 300 guineas 
or more, and during the term of his articles he receives no salary or remunera- 
tion for his service. There are occasional opportunities of getting into the 
profession without all this cost, chiefly by means of prolonged service, or by 
reason of special qualification; and special facilities for that purpose have been 
made by statute for men who have occupied the position of managing clerk to 
attorneys for not less than ten years, an exception which, in the opinion of 
lawyers generally, has not tended to the good of the profession. 


Respect ror Law.— Under this title the Literary Digest lately con- 
tained a considerable collection of contemporaneous utterances from 
the press and the platform. Ex-President Harrison, in an address to the 
Indiana State Bar Association, said that it was ‘‘ unworthy, especially 
of members of the bar, to give their ballots for a man simply because 
he is of this party or of that party, if, in doing so, they vote for a less 
worthy and a less competent man.”’ 

Mr. Herbert, of Alabama, formerly Secretary of the Navy, address- 
ing the Bar Association of Pennsylvania, paid a high tribute to the 
Supreme Court of the United States, while admitting that some of its 
work was subject to just criticism. Among other things he said: — 


Not only that but, the bar should stand against those vindictive, malicious 
and unfounded assaults that are so often made upon our judges, and anything 
that tends to diminish the respect of the public for the judge to the public 
injury. If he is guilty of malfeasance or misconduct in office, if he is corrupt, 
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let the bar associations be his accuser, and bring him not only to the judgment 
of the public, but to the judgment which our constitution provides. Let us 
set ourselves against this malignant, inconsiderate, unfounded imputation 
against the impartiality and integrity of our judges. 

No one can have failed to have observed the growing disposition, not in any 
particular section but everywhere, on the part of the discontented, to assail, 
through the forms of law, property rights. These rights, like the rights of life 
and liberty, existed before constitutions, State or Federal, were made, and 
those constitutions were designed to protect them. Whether assaults upon 
them shall come in the form of agrarianism or socialism, these rights will find 
their safest entrenchments iu the safeguards and inhibitions of the constitu- 
tion of the United States. 


Ex-Governor Altgeld, of Illinois, in an address delivered in Brooklyn, 


Jefferson opposed life tenure, and wanted every official made directly re- 
sponsible to the people, and, with a vision that was awfully prophetic, declared 
that the liberties of the American people were in danger of being ultimately 
destroyed by the Federal judiciary. Of this he said: ‘‘It has long been my 
opinion that the germ of dissolution of our Federal government is in the con- 
stitution of the Federal judiciary, an irresponsible body working like gravity 
by day and by night, gaining a little to-day and a little to-morrow and advanc- 
ing its noiseless step like a thief over the field of jurisdiction, until all shall be 
usurped.”? Again, in writing to a friend, he said: ‘‘ You seem to consider the 
judges as the ultimate arbiters of all constitutional questions. A very danger- 
ous doctrine, indeed, and one which would place us under the despotism of an 
oligarchy. Our judges are as honest as other men, and not more so. They 
have, with others, the same passions for party, for power, and the privilege of 
their corps; and their power is the more dangerous, as they are in office for 
life, and not responsible as the other functionaries are to the electors’ control. 
The constitution has erected no such tribunal, knowing that to whatever hands 
confided, with the corruption of time and of party, its members would become 
- despots.””> * * * Since the war the higher courts have, as a rule, occupied 
the same position toward the corporations and money power that they formerly 
did toward slavery, and for thirty years they have been regarded as cities of 
refuge by corporations. In some respects they have done more to bring about 
the present unhappy conditions than has Congress, for Congress did occasionally 
pass a measure intended for the protection and relief of the people. But 
almost every one of these acts has been killed by judicial construction. At the 
same time the law has been strained to deprive the humble man of his liberty, 
to defeat trial by jury, and to destroy the safeguards which the constitution 
has thrown around the citizen. The darkest forebodings of Jefferson have 
been realized. But these things should not discourage our people, for the 
courts have never yet permanently stopped human progress. The colonies 
were freed in spite of the Chief Justice of England. Jefferson saved the liber- 
ties of the American people in spite of the Federal judiciary. Jackson tri- 
umphed in spite of the Supreme Court, and slavery went down in spite cf the 
decision of Chief Justice Taney. 


NOTES. 


President Draper, of the University of Illinois, said : — 


Reverence for the law is the essence of good citizenship and the security of 
the State; and respect for the law is breaking down. It is breaking down 
because legislative action is governed by caprice and by unworthy combinations 
and attended by tumult and uproar. It is breaking down because the enact- 
ments are so numerous and so involved that few can comprehend them. It is 
breaking down because the laws are not evidently and speedily administered. 
The feeling is coming to be common that the law is on sale; that any one with 
keenness and experience and money can procure the enactment of almost any 
proposition into law at the hands of the municipal, county, State and Federal 
legislatures, and that the interests of the people are safer when these bodies 
are not in session; and the feeling is likewise common that any one with keen- 
ness and money can indefinitely delay or entirely overturn the expressed pur- 
pose of the written law. The logical sequence is that citizens do not stand 
equal before the law; and that mere sharpness, rather than right or substan- 
tial worth, is the touchstone of success. 


Hon. Wayne McVeagh, addressing the graduating class of the 
University of Pennsylvania, said :— 


The black flag of the corruptionist is far more to be feared than the red flag 
of the Anarchist, and it is impossible to exaggerate the ethical change which 
would transfigure American politics if all capitalists and all corporations would, 
for the future, absolutely refrain from this misuse of money in politics, of 
which they have been guilty in the past. It would be as if there had appeared 
‘a new heaven and a new earth wherein dwelleth righteousness.”’ 


JupGe CALDWELL’s DissENTING OPINION IN THE Boycott Case.— We 


find the following in a late number of that able professional journal, 
The National Corporation Reporter :— 


Judge Thompson of the AMERICAN Law REVIkEw, although a great admirer 
of Judge Caldwell, evidently disapproves of his dissent in the case of Oxley 
Stave Co. v. Hopkins, wherein Judges Thayer and Sanborn spoke for the 
majority, sitting in the Eighth Circuit Court of Appeals of St. Louis. The de- 
cision upholds the power of equity courts to enjoin members of a trade union 
from boycotting a proprietor’s business, simply because he chooses to intro- 
duce in his manufacturing establishment an improved machine which was dis- 
approved of by the trade union. Judge Thompson believes that the decision of 
the court was right; that a boycott whose object is to compel a man to refrain 
from doing something which the law of the land allows him to do, is a con- 
spiracy to accomplish an unlawful purpose, and the conspirators being insolv- 
ent, there is no remedy except that of an injunction, unless the criminal laws 
are resorted to, and these are notoriously inadequate. Judge Caldwell (who is 
a level-headed judge on all questions except that of labor troubles) believes that 
proprietors should not be allowed the “ factitious aid’ of injunctions against 
the combinations of their workmen, and that both parties should be allowed to 
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fight it out with the lawful weapons they have. This is certainly an unjudicial 
view which might well come from some untutored labor agitator, instead of 
the able judge of the Circuit Court of the United States. 

The Editor of The Reporter will not vote for Judge Caldwell for President of 
the United States. 


We are sorry to find the last paragraph in a professional journal. It 
ought to be left to the lay press to make insinuations against the motives 
which inspired the dissenting opinion of Judge Caldwell, by charging 
that he was an aspirant for the presidency, and was making a bid for 
the labor vote. We have seen these insinuations in some of the news- 
papers, especially in those of the Eastern States. We do not suppose 
that Judge Caldwell has the faintest idea of ever becoming a candidate for 
the presidency. He has been so ill during the past year as to be unable 
to do any considerable amount of judicial work, and we have no idea that 
he imagines himself physically able to go through the strain of a political 
canvass. Nor do we suppose that he ever seriously had such an idea, or 
that such an idea has influenced his judicial work in the slightest degree, 
even in his most vigorous days. Lawyers who have long and intimately 
known Judge Caldwell will attribute his dissenting opinion to a sincere 
conviction on his part that he was proceeding according to the very 
right of the case. If a judge errs—and all judges err — it is not to 
be imputed to him as the most serious fault that he errs on the side of 
men who are down; whose hard lot it is to support themselves and 
their families by daily wages; who occupy in life the cruel position of 
being always subordinate to the wills of others. We still think that 
Judge Caldwell was wrong. We think that the boycott is an un- 
American exotic; that it is an illegal weapon; that it involves a mali- 
cious interference on the part of third persons with the legal rights of 
others, and that the law ought to take hold of it and deal with it with a 
strong hand. 


THE QUESTION OF THE ANNEXATION OF Hawau.— This is not a legal, 
but a political question. Nevertheless, as able lawyers, and notably 
Judge Cooley of Michigan, and Judge Agnew of New York, have within 
recent memory published articles denouncing the project as unconsti- 
tutional, it may perhaps deserve some discussion in a legal publication. 
There is not a clause, nor a sentence, nor a shred in the constitution of 
the United States that touches the question one way or the other. We 
annexed Alaska which was an outlying country, and it was not then 
deemed unconstitutional. Is anyone ready to give it back now? In 
point of fact, we own an island in the Pacific Ocean three hundred miles 
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west of the Sandwich group, and we own other Pacific islands. Is all 
that unconstitutional? Congress possesses the power to provide for 
the common defense. No war ship that has yet been built can cross the 
Pacific Ocean from San Francisco to Asia and return, without recoaling 
somewhere. We possess a land-locked coaling station, which, in time 
of distress, might furnish a port of refuge for a fleet, in Pearl Harbor 
on the Island of Oahu, eight miles west of Honolulu. It is capable of 
being fortified at its entrance so as to be unassailable. How neces- 
sary it is to us every one knows. How long it will be ours after the 
Hawaiian Islands have fallen into the hands of a great naval power 
other than, ourselves any one can conjecture. We Christianized 
the Hawaiian Islands. We planted the English language there. We 
built up an American civilization there. A republic exists there 
modeled after the great American republic. It is in the hands of chil- 
dren of Americans. Are we going to abandon them to the Japanese 
peasantry that are swarming over those islands? Is it objected that the 
population of those islands is undesirable? Was the population of 
Eastern North America desirable at the time when our ancestors an- 
nexed that country to Great Britain? Was the population of the Louisi- 
ana Territory desirable at the time when we purchased it from the 
First Consul of France? Was the population of the vast countries 
which we acquired from Mexico under the treaty of Guadeloupe Hidalgo 
desirable? Was the population of Alaska desirable when we acquired 
that vast country from Russia for a mere pittance? And yet is there a 
man in all this land that would advocate the reversal of those great 
political acts, which so greatly extended our empire and added to our 
power among the nations? Are we going to limit our bounds as the 
Romans did after the time of Trajan? No nation can stand still. It 
must either go forward or backward in the mutations of time. As soon 
as it ceases to go forward it begins to go backward. That was the 
history of the Roman Empire after Trajan had, for the last time, ex- 
tended its boundaries by conquering the province north of the Danube 
called Dacia, now a part of lower Hungary :— 

‘‘ The last of those who o’er the whole earth reigned, 


The Roman globe; for after none sustained, 
But yielded back his conquests.”’ 


With our enormously increasing population and our illimitable possibil- 
ities, are we going to draw ourselves together and shrink within our 
present boundaries? Are we going to live like the later Venetians after 
they had lost their enterprise and spirit, creeping, 


‘* Crouching and crablike through their narrow streets? ”’ 
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Well might a patriot, contemplating this miserable picture, add the suc- 
ceeding lines of the poet :— 


“Oh agony, that centuries should reap no mellower harvest! ”’ 


For centuries the world has faced toward the west, and it continues to 
face toward the west. We face toward the setting sun, and our mani- 
fest destiny is to become a great Pacific power. The Cabinet of Mr. 
Cleveland was unable to see this; Mr. McKinley, on the other hand, is 
able to see it. His Hawaiian annexation project — and it is but the 
revival of old projects —is an energetic and patriotic measure. 


LreGaL Cruetty.— It has been reported that the English House of 
Lords by a close vote (the Lord Chancellor dissenting) has affirmed the 
decision of the English Court of Appeals, which reversed a decree for 
a judicial separation in favor of Earl Russell against the Countess Rus- 
sell. It will be remembered that the wife of Earl Russell accused him 
of unnatural crime, and upon the trial of the suit the jury were per- 
mitted to find and did find cruelty in the legal sense, based upon the mali- 
cious making and repeating of such charges by her, entitling him toa 
separation. So far as we have been able to learn the grounds of the 
decisions of the appellate tribunals, they seem to have taken the general 
position that mere mental suffering cannot amount to actionable cruelty, 
unless the life or health of the victim was indanger. If it was intended 
to lay down this broad proposition as an inflexible rule, we think the 
decision, though doubtless supported by ancient precedent, is erroneous 
in principle and contrary to the intelligent spirit of the age. It must, 
of course, be conceded that when we pass from the domain of physical 
to that of merely mental or moral cruelty, a very considerable discretion 
must always be conceded to the court in determining whether under the 
circumstances of a case substantial indignity has been suffered by the 
plaintiff. Moreover, the sex of the plaintiff may figure as an element 
of some importance in such determination. In the English case the 
husband was the complainant. While we believe in the granting of 
legal separations to husbands — for what they are worth — in really 
meritorious cases, it is probably true that in the long run, according to 
the present constitution of society, wives may be subjected to more 
intense hardship and suffering through verbal outrages than husbands. 
If, however, the English House of Lords intended to lay down as an 
invariable rule, applicable alike to both sexes, that nothing save physical 
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violence or injury of some kind shall suffice for a legal separation, we 
are glad to be able to say that the American courts have quite ied 
adopted a more liberal and just policy. 

In Lutz v. Lutz,! it was held by the Supreme Court of this State that 
repeated malicious accusations by a husband against his wife’s marital 
fidelity in the presence of her children constituted legal cruelty, enti- 
tling her to a judgment of separation. One of the most recent utter- 
ances on this subject was by Judge Pryor, at Special Term of the 
Supreme Court in this Department in Fitzpatrick v. Fitzpatrick.2 In 
that case it was held that a judgment for separation would be granted 
where it was established that, repeatedly and in wrath, a husband ad- 
dressed profane and opprobrious language to his wife, and that he mali- 
ciously and unjustifiably impugned her conjugal fidelity. Judge Pryor 
said in part :— 

It is not the law of New York that to such judgment in favor of a 
wife actual pr apprehended physical injury is an indispensable condi- 
tion. By the terms of the statute ‘‘ cruel and inhuman treatment ”’ 
justifies a sentence of separation ; and that inhumanity may be evinced 
and cruelty inflicted by verbal outrage as well as by bodily abuse is a 
fact of human experience and of judicial recognition. Whatever the 
rule elsewhere, and at other times, in this jurisdiction at the present 
day, meek submission and patient resignation are not a wife’s sole 
resource under a brutality that shrinks only from physical violence ; 
but against such misconduct of a husband the courts will afford her 
commensurate redress. 

Another recent American case upon the same subject and reaching a 
similar result is Wolcott v. Wolcott, in the Supreme Court of Michi- 
gan. It was therein held that a wife was entitled to a decree of 
separate maintenance, on the ground of the husband’s extreme cruelty, 
where it appeared that soon after their marriage® the husband pro- 
posed to the wife that she assist him in bringing about criminal relations 
with other females, and also that she should have such relations with 
an acquaintance of his and with the hired man, and on her refusal to 
comply with such requests he became angry and morose; that, when an 
operation became necessary to relieve her from a tumor, he sent her to 
her mother, who was old and feeble, and unfit to assume such care; 
that he was filthy in his habits, and constantly annoyed her thereby ; 


19N. Y. Supp. 858. Strauss v. Strauss, 67 Hun, 491, 492. 

2N. Y. Law Journal, October 13, Atherton v. Atherton, 82 Hun, 179. 
1897. 472 N. W. R. 318. 

3 Lutz v. Lutz, 31 St. Rep. 718; 5 In 1861. 
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that, on her joining the church, he became angry, and charged the 
ministers with being immoral; that he did but little towards furnishing 
her with clothing, though abundantly able to do so; that he was penu- 
rious, of ungovernable temper, and would not speak to her for many 
weeks at a time; that he was violent when their children interfered in 
her behalf; that such acts continued from year to year; that when on a 
visit to Colorado he returned without her, leaving her there without 
money, for two years, and, when she returned, was cold and distant 
towards her; and that on her visiting New Mexico, in pursuance of a 
prearranged plan, she found that printed notices signed by her husband 
had been received by people there, forbidding all persons trusting or 
harboring her on his account, as she had left his bed and board without 
just provocation.— New York Law Journal. 


Mr. Justice McKenna.— Hon. Joseph McKenna, Attorney-General 
in the Cabinet of Mr. McKinley, was nominated by the President to 
be an Associate Justice of the Supreme Court of the United States in 
the place of Mr. Justice Field, retired. The nomination provoked much 
opposition, on various grounds, such as that he was a Roman Catholic; 
that he was too intimate with the Southern Pacific Railroad people; 
and that, during his incumbency of the office of United States Circuit 
Judge, he had not shown much ability or capacity to dispatch business. 
On this ground two Federal judges, Circuit Judge Gilbert, and Dis- 
trict Judge Bellinger, wrote to the President, protesting against it. 
On the other hand, his nomination was supported by the California 
senators, and the President had long known him personally, having 
served with him in Congress. It was nowhere questioned that he is 
personally an honorable man. The Senate held up his nomination for 
a month, and then, after careful investigation, confirmed him; and his 
future is now in his own hands. The office is a great one, and should 
be reserved only for great lawyers. 


Tue Rewarp OrrereD BY GOVERNOR BROWNLOW FOR THE ARREST OF 
Governor Harris.— The death of the late United States Senator Isham 
G. Harris, has been the occasion of the publication of one of the most 
remarkable fulminations that ever took the name of a state paper. Mr. 
Harris, it will be remembered, was Governor of Tennessee at the time 
of the breaking out of the Civil War and espoused the cause of seces- 
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sion with all the ardor of a very earnest nature. When it became 
apparent that Nashville was about to fall into the hands of the Union 
troops he fled southward, taking with him from (we believe) the Union 
Bank of Tennessee, the securities of which the School Fund of the State 
consisted, believing that in the emergency, it was his duty to do this to 
prevent the fund from falling into the hands of those whom he regarded 
as public enemies. It was charged that the School Fund was dissipated, 
in support of the Rebellion, contrary to the constitution of the State 
of Tennessee, which provided that it should forever remain inviolate. 
What the fact as to this was we donot know. The first legislature that 
met in Tennessee at the close of the war authorized the Governor to 
offer a reward of $5,000 for the apprehension of Isham G. Harris. 
The Governor was then William G. Brownlow, familiarly known as 
‘¢ Parson Brownlow,’’ who, prior to the war, had been the editor of an 
extravagant and ribald sheet known as the Knoxville Whig, by the side 
of which Brann’s Iconoclast is a pure limpid stream or a soft summer 
zephyr. Brownlow’s proclamation, after a column of whereases in 
which a succession of historical statements is distorted and dressed 
up in the most extraordinary bombast, proceeded to describe Governor 
Harris as follows :— 


This culprit Harris is about five feet ten inches high, weighs about 145 
pounds, and is about 55 years of age. His complexion is sallow, his eyes are 
dark and penetrating — a perfect index to the heart of a traitor — with a scowl 
and a frown of a demon resting upon his brow. The study of mischief and the 
practice of crime have brought upon him premature baldness and a gray 
beard. With brazen-faced impudence he talks loudly and boastingly about 
the overthrow of the Yankee army, and entertains no doubt but the South will 
achieve her independence. 

He chews tobacco rapidly and is inordinately fond of liquor. In his moral 
structure he is an unscrupulous man, steeped to the neck and chin in personal 
and political profligacy, now about lost to all sense of honor and shame, with 
a heart reckless of social duty, and fatally bent upon mischief. 

If captured he will be found lurking in the rebel strongholds of Mississippi, 
Alabama or Georgia and in female society, alleging with the sheep-faced 
modesty of a virtuous man that it is not a wholesome state of public senti- 
ment or of taste that forbids an indiscriminate mixing together of married men 
and women. If captured the fugitive must be delivered to me alive, to the end 
that justice may be done him here, upon the theater of his former villainous 
deeds. The city papers of Nashville and Memphis, as well as the Chattanooga 
Gazette and Knoxville Whig, will each insert three times in addition to the other 
papers suggested by the legislature. 


The unworthy attempt, in a public document of that sort, to libel the 
moral character of the supposed fugitive from justice did not create 
the slightest presumption against the character of Governor Harris in 
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the mind of any intelligent person. He was a high-minded and honor- 
able man in all relations of life. A curious sequel to this proclamation, 
which the writer heard Governor Harris himself relate, was this: As 
soon as Harris saw it or was informed of it, he repaired to Nashville, 
announced himself at the door of the Governor’s room in the capitol 
building, was admitted, informed Governor Brownlow who he was, and 
stated that he had come to surrender himself to the justice of Tennes- 
see. Brownlow, who was really a kind-hearted man, whose habit was 
to indulge in bombastic language in public print, and who really did not 
intend any of the stuff which filled his proclamation to be taken seri- 
ously, simply melted when Harris came in, and shook him by the hand, 
and treated him with the greatest kindness, respect and consideration. 
His celebrated proclamation bore date May 3, 1865. It was signed 
** By the Governor, William G. Brownlow, Andrew J. Fletcher, Secretary 
of State.’” That year the corner-stone of a Catholic Church was laid in 
Memphis. According to custom, a numberof documents were put in a 
cavity which had been made in it. Among these was a description in 
Latin of the principal officers of government of the United States and 
of the State of Tennessee. Beside the name of William G. Brownlow, 
Governor, were the words ‘‘ Heu dolores! ’’ Brownlow was really not 
a bad man at heart. His disposition to indulge in extravagant ex- 
pressions in print was not merely an idiosyncrasy ; it amounted almost 
to an insanity. 


Falture oF THE REFERENDUM. — It really seems as though the Refer- 
endum is going to fail before it is generally instituted. The failure of 
the people of New Jersey to turn out and vote upon the so-called 
** Anti-Gambling ’’ constitutional amendment and upon the amendment 
permitting women to vote at school elections, strongly illustrates this. 
It is said to have been ascertained that the first of these amendments 
was favored by the great majority of the people of New Jersey, and 
that the second one would probably have carried if there had been 
a full vote; whereas, the second was lost by a decisive majority, and the 
first was barely carried, though for a time thought to have been lost. 
Many of our State constitutions were ratified by the same trifling vote. 
Unless voted upon at a general election where the people turn out, a 
vote, even upon the question of the ratification of anew constitution, is 
often very small. Our recollection is that the total vote, for and against, 
on the question of ratifying the present constitution of Missouri, at 
the election which took place in 1876, was less than 40,000; whereas, at 
general elections, the aggregate vote of the State was then about 
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300,000. The truth seems to be, not as Pope expressed it, that ‘‘ those 
who think must govern those who toil;’’ but that those who are 
perniciously active in politics must and will govern both those who think 
and those who toil, and this through the sheer indifference of the gov- 
erned. It is what they deserve. As a man makes his bed so he shall 
lie. 


InsuncTIONS AGAINST Boycotts: InsuncTION ALLowInG A City 
Councit To READVERTISE A Bip WHICH IT HAD ReFusep To LET TO THE 
Lowest AT THE Dictation or Lazor Leapers.— According to 
a press dispatch from Pittsburgh, Pa., of November 20 last, a judge 
was found who was not afraid to do his duty although his court room 
may have been filled with the leaders of labor organizations and their 
followers, with all their suggestion of the number of votes which they 
might control to make or unmake the particular judge. Labor leaders 
had lobbied the city council of Pittsburgh to refuse to let a contract 
for supplying the city water works with fuel, to the mining company of 
which W. P. D. Armitt is president, under the pretense that the 
Armitt mines were likely to be hampered by strikes. Judge White 
enjoined the city council from readvertising the bid. In so doing he 
delivered an opinion which, among other things, contains the following 
language :— 


I have carefully read over all the testimony. There is nothing in it — not 
even a particle —to justify the committee or council in refusing to approve 
this contract. The opposition came entirely from the leaders and representa- 
tives of certain labor organizations. They appeared on two occasions before 
the committee, labored with some members of the Council, and one of them 
made a speech before the Select Council. They said they went there simply as 
citizens, and not as leaders or representatives of labor organizations. That 
pretense is so transparent that it deserves no credence. When they supposed 
they had succeeded in ‘‘ turning down,” as some of the witnesses expressed it, 
this contract, it was reported exultingly to some of their meetings. The evi- 
dence shows conclusively that they were influenced by a spirit of revenge toward 
the coal companies, or the president of it, because of the failure last summer 
during the strike, by intimidations and unlawful means, to induce the miners in 
the mines of the company to quit work and thus break down their business. 


This is in striking contrast with the conduct of a St. Louis judge 
when a similar question was brought before him in the year 1896. The 
firm of Mesker & Bro., extensive sheet iron manufacturers in St. Louis, 
had incurred the displeasure of the labor leaders of that city. A pro- 
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tracted strike and boycott had followed in which the Meskers were 
successful. The labor leaders laid up a grudge against them and 
determined to get even with them. They were the lowest bidders and 
received a contract from the Board of Public Improvements of the city 
of St. Louis for doing certain work on the new City Hall. The amount 
to be paid for the job was about $20,000.00. They prepared the materials 
in their shops at an expense of $8,000.00 or $10,000.00 ; but, before they 
made an attempt to put the materials in place in the building, a gang of 
labor leaders calling themselves the Building Trades Council, represent- 
ing laborers engaged in certain building trades, whose secretary and 
active manager was a German who had been in this country but fifteen 
years, notified the city authorities that if they allowed the Meskers to 
execute their contract, they, the labor leaders, would boycott the build- 
ing; in other words, that they would order a strike of all the trades 
union men at work on the building, whereby other portions of the work 
on the building would come toa standstill. The cool demand which they 
made on the Meskers was that they unionize their shop, turn out all their 
existing non-union labor and employ union labor in every department in 
respect of which the trades union existed. In other words, they said to 
them, in effect, ‘‘You must submit to our labor trust and employ 
none but members of our labor trust, or else we will bring such 
coercion to bear upon the city authorities as will compel them to 
break their contract with you.’? The Meskers made an attempt before 
one judge to enjoin the labor leaders from ordering their threatened 
strike. This judge took the papers and examined the preliminary 
application for an injunction very carefully. Then he came into court 
and announced his decision, which involved in substance the following 
course of reasoning: that any one man or any number of men, en- 
gaged at any kind of labor, have the right to strike, either singly or 
in a body, subject only to the responsibilities which they incur for com- 
miting a breach of their contract ; that, as they have the right to strike, 
the reasons which may induce them to strike are not the subjects of 
judicial inquiry; that, as they have the right to strike, they have the 
right to agree in advance to strike when required so to do by any par- 
ticular person or committee. The learned judge totally overlooked the 
element of conspiracy, which puts a different feature upon the whole 
transaction, although this element was strongly brought to his attention 
in argument. He overlooked the fact that what the labor leaders were 
threatening involved the carrying out of a conspiracy, the purpose of 
which was to compel the city authorities to do an unlawful act injurious 
tothe business of the complainants. This element of conspiracy, dwelt 
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upon in so many cases of this kind, especially by the English judges, 
is clearly brought out in the opinion of Judge Thayer in the Oxley 
Stave Company case, referred to elsewhere in this number. A second 
application was made to another judge of the same court, on still clearer 
grounds, but it was equally futile. A body of tax-payers intervened, as 
they had a right to do under the settled law of Missouri,— law settled 
in numerous decisions,— and demanded an injunction against the city 
authorities, restraining them from breaking the contract between the 
city and the Meskers and from preventing the Meskers from complet- 
ing their job. This action proceeded upon the ground that the city 
would be liable to the Meskers in damages if it threw them out of their 
job ; that the damages for which the city would be liable would be the loss 
of profits which would accrue to the Meskers from the breach of the 
contract by the city ; and that, upon any reletting of the contract, the city 
would lose those profits and the tax-payers would have to make them 
up to please the labor leaders. A preliminary application for an injunc- 
tion was made, supported by a brief, showing very clearly the right to it 
under the settled law of Missouri. The labor leaders again lined the 
walls of the court-room. The judge refused to read or look at the brief. 
He did allow a short argument in presenting the application, but 
endeavored at the end of every pause to choke the counsel off. He 
finally got time to put a word in edgewise, and that was to deny the 
application. The Meskers were forced out of their job. They brought 
an action against the city for breach of their contract, and after a 
special jury had been put into the box it was settled and their damages 


were paid to them. The tax-payers lost by this course of action about 
$6,600. 


Enp or THE Kansas Insurance Litication.—It is hard to keep 
track of the litigation in Kansas in which certain insurance companies, 
created under the laws of other States, have procured from the Federal 
courts injunctions against the Superintendent of Insurance of Kansas. 
It will be remembered that Mr. District Judge Williams, of the United 
States Court for the Eastern District of Arkansas, granted an injunction 
at the suit of the New York Life Insurance Company, restraining the 
Insurance Commissioner of Kansas from revoking the license of that 
company which had been issued to it, authorizing it to do business 
in that State. At or about the same time the New York Life In- 
surance Company brought an action for damages against the Kan- 
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sas Insurance Commissioner, grounded upon his act in revoking 
its license or refusing to re-issue it, we are not certain which. 
Still later the Kansas Insurance Commissioner undertook to make 
an examination of the books of the Travelers’ Insurance Company, 
and an injunction was sought, in the Federal court, to prevent 
him from doing this. Judge Foster, in an opinion which clearly 
imputes bad faith to the Insurance Commissioner, nevertheless denied 
the injunction on the 22d of November last. On the same day Mr. 
Eugene Ware, attorney for the New York Life Insurance Company, 
dismissed both the injunction suit which that company had brought 
to restrain the Insurance Commissioner from revoking its license, and 
also the damage suit which it had brought against the Commissioner : 
giving as his reasons for taking this course that the Insurance Commis- 
sioner was then treating the company fairly, and that the company 
could not prove that it had been damaged at all by the action of the 
Commissioner, since its business had not fallen off in consequence of 
such action, but had increased. The spectacle of this Federal court 
injunction against the officers of the State government raises the serious 
question whether the State governments are governments, or whether 
the Federal government possesses the residuary power, to be exercised 


through its judiciary, of superintending the State governments accord- 
ing to its willand pleasure. In other words, are the States ‘‘ sovereign ’’ 


or even ‘‘ quasi-sovereign,’’ or are they mere puppets of the Federal 
judiciary? 
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Tria, BY Jury: Crams Acarxst Inso_vent Estates.— In the case 
of Merrill v. Bowler,! the Supreme Court of Rhode Island hold that a 
statute providing for the distribution of an assigned insolvent estate 
without providing for a trial by jury of the validity of the claims pre- 
sented against the estate, is not contrary to that clause of the constitu- 
tion of the State which provides that ‘‘ the right of trial by jury shall 
remain inviolate ;’’ since, at the time of the adoption of the constitu- 
tion, there was no provision for a jury trial of such claims; and that 
this is especially so in view of another section of the insolvency 


statute providing that a debtor may prevent insolvency proceedings 
until declared insolvent by a jury. 


Corporations: VALIDITY OF A DeEvIsE TO A CORPORATION IN EXcEss 
OF THE QUANTITY WHICH, UNDER ITS CHARTER, THE CORPORATION MAY 
Taxe.— This subject has received a most exhaustive examination at the 
hands of Chief Justice Peters, who wrote the opinion of the Supreme 
Judicial Court of Maine in the case of Farrington v. Putnam,’ decided 
last June. The copy of the opinion now before us was issued in 


pamphlet form, and the syllabus, which gives not only the point decided 
but the grounds of the decision, is as follows :— 


The Maine Eye and Ear Infirmary is a charitable association organized under 
a general statute which allows it to take and hold by purchase, gift, devise or 
bequest, personal or real estate, in all not exceeding one hundred thousand 
dollars in value owned at any one time. The institution already has that full 
amount of property as capital, and, if it receives the personal and real estate 
bequeathed and devised to it in trust for charitable purposes by the late Ira P. 
Farrington, it will then possess the property so bequeathed and devised in 
excess of the amount authorized by its act of organization. The next of kin of 
the testator, by a bill in equity instituted after the probate of the will, against 
the corporation and the executors, seek for this cause to have such provisions 
of the will declared to be inoperative and void. It was held that the will is 
valid on its face, there being no statute in this State limiting the testamentary 
capacity of the testator; that the limitation, in the charter of the corporation, 


1 38 Atl. Rep. 114. 


2 $7 Atl. Rep. 652. 
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of the amount of property it may hold, was mainly intended as a regulative 
and directory provision, and is only impliedly and not expressly prohibitory, no 
penalties being attached thereto; that the charter is a contract or compact 
between the corporation and the State, the limitation being for the benefit of the 
general public represented by the State, and not for the heirs of the testator or 
any particular persons; that any transgression of the compact by the corpora- 
tion in accepting excessive devises or bequests is an offense only against the 
State, and in no sense an offense against the heirs of the testator or his next of 
kin; that the contested devises and bequests are voidable only and not void, 
and must be treated as valid until declared void; that whether they shall be 
declared void or be permitted to remain as valid is a question of policy or ex- 
pediency which the State must determine for itself, a governmental and not a 
judicial question; that such question can only be determined in a direct pro- 
ceeding originated by the State through its representative officers, and not by 
any collateral proceeding brought by or for the benefit of any individuals to set 
such provisions aside; and, finally, that the State has not hitherto, in the pres- 
ent condition of its charitable institutions, felt any motive to enforce strict 
exactions upon them, nor has the legislature yet seen cause for placing restraint 
upon the power of testators to bequeath property to such institutions, a step 
easily taken when deemed necessary or wise to do so. 


The opinion is a very creditable one, and, we believe, reaches the cor- 
rect solution of the question. 


InterstaTE RenpiTIon: RENDITION oF TicKET-or-LEAVE Man Vio- 
LATING HIS ParoLte.— There is nothing very new in the proposition 
that a person undergoing imprisonment, under a judicial sentence for 
crime, who escapes into another State, is the subject of rendition under 
the constitution of the United States.1_ The Supreme Court of Con- 
necticut, in the case of Drinkall v. Spiegel, have supplemented this doc- 
trine by holding that a prisoner who was released from the New York Re- 
formatory on parole, as permitted by the statutory regulations of such 
reformatory, upon his promise to go to Michigan, where employment 
had been procured for him, but who instead escaped into Connecticut, 
was a fugitive from justice, within the meaning of the applicatory pro- 
vision of the Federal constitution, and as such was the proper subject 
of surrender to the authorities of the State of New York. 


NeEcGuicence: Responpeat SupeRIoR— DoctTRINE THAT Pitot 1s SER- 
VANT OF VEssEL OwnerR.—In the case of Bramble v. Culmer,* the Circuit 


1 Dolan’s Case, 101 Mass, 219; Hol- 2 36 Atl. Rep. 830. 
ton v. Hopkins, 21 Kan. 638. 3 78 Fed. Rep. 497. 


R- 
nit 


NOTES OF RECENT DECISIONS. 123 


Court of Appeals for the Fourth Federal Circuit, hold that a pilot is so far 
the agent of the vessel that whoever is responsible for her navigation is 
responsible for his acts or omissions in the line of his duty; and unless 
there is some express contract, or some facts warranting implications 
or understandings contrary to uniform usage, the pilot must be consid- 
ered the servant of the owner. This decision, in so far as it regards 
compulsory pilots, which the ship-owner or master is obliged, under the 


rules of the port, to employ, does not seem to be sound, or in accord- 
ance with authority. 


Lire TENANT AND RemarnvER Man: Insurance Money CoLiectep on 
InsURANCE TAKEN ouT By Lire Tenant.— In the case of Green v. Green,} 
the Supreme Court of South Carolina hold that where a life tenant in- 
sures a building in his own name, and there is a total loss, and the life 
tenant collects the insurance money, he holds the corpus of this money 
as a quasi-trustee for the remainder-man, with the right to enjoy the 
use of it during his lifetime, as he had the right to enjoy the use of the 
building if it had not burned down; and that he must either use the 
money in rebuilding, or it must be invested so that the principal of it 
will go to the remainder man while the life tenant enjoys the interest. 


How Francuises Grow witH JupiciaL Assistance. — In the case 
of People ex rel. &c. v. Deehan, the Court of Appeals of New York 
recently decided that where the right to use the public streets of a 
town has once been granted, in general terms, by the !ocal authorities 
to a gaslight company, such grant will be deemed to include new streets 
and extensions of old ones, as they are subsequently opened. The 
court reasoned around the rule that public grants are to be construed 
strictly against the grantees, and places its decision upon the conception 
that business enterprises, such as the gaslight company was engaged 
in, are based upon calculations of future growth and expansion. 


ConTRaAcT BY A PARENT FOR THE PERMANENT SURRENDER OF CHILD NOT 
Vauip.— In a recent case in one of the nisi prius courts of Pennsyl- 
vania,? it is held that a contract with an institution called a ‘* Children’s 
Home Society,’’ by which a mother surrenders her child to the society, 


1 97 S. E. Rep. 952. 2 Re Sleep, 6 Pa. Dist. Rep. 164. 
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consenting that it may be adopted, without notice to her, by any per- 
son to whom the society may give it, and agreeing that she will not 
visit or seek to find it, is void as being against public policy, on the 
ground that it tends to encourage illegitimacy. There is a clear and 
interesting comment on the case in Case and Comment for October. 


InguNcTION AGAINST Boycortine: Lasor AssocraTION INTERFERING 
WITH THE Business AND FREEDOM oF AcTION oF THIRD Persons.— In 
our last number! we referred to a newspaper report of the decision of 
the United States Court of Appeals at St. Louis in the case of Hopkins 
v. Oxley Stave Co. Since then the decision has appeared in full, and 
the reasoning of the court, in our judgment, vindicates its conclusion, 
which is, that where a great number of persons, who are pecuniarily 
irresponsible, join in what is called a ‘‘ boycott,’’ that is to say, by 
persuading or threatening or asking customers not to trade with a 
particular person or corporation in order to compel that person or cor- 
poration to do or to refrain from doing something which they have the 
right to do under the law of the land, that is an unlawful conspiracy, 
actionable at common law, and consequently, the common law remedy 
being inadequate, the person whose business is thus interfered with and 
whose trade is thus threatened, has the right to an injunction to restrain 
the conspirators from persevering in their so-called boycott. The facts 
were that the stave company commenced the use of certain machines 
in hooping the barrels, casks, etc., manufactured by them, which, 
according to the case made by the members of the trades unions 
which had instituted the boycott, had resulted in turning one hundred 
coopers out of employment. There was also a claim on their part that 
child labor was employed in managing the machines; but this claim 
was disregarded by the court as a mere pretense, and such it evidently 
was. One can hardly read the statement of facts in this case without 
feeling his blood tingle and without wondering whether, in point of 
fact, we live in a free country. What the leaders of these trades 
unions did was to go to the managers of the stave company and 
coolly order them to discontinue the use of their hooping machines! 
And what they next did was to go to some of the leading customers 
of the stave company and coolly order them to stop trading with 
the company until they should discontinue the use of their hoop- 
ing machines. The question which the stave company had to face 
was whether they should submit to the dictation of a lot of irre- 
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sponsible men, who knew nothing and cared less about the law of 
the land. Under such circumstances every proprietor asks himself 
the question where his business will end if he submits once. If he 
submits once he must submit twice and thrice, and he must place the 
freedom of his own action and the conduct of his own business at the 
dictation of an irresponsible and lawless gang. The incident on which 
this decision is founded reminds us of the conduct of the weavers of 
Manchester toward the beginning of this century, in smashing to pieces 
certain new devices for cheapening the process of weaving, called 
frames, thus, in a measure, dispensing with hand labor. It will be 
recalled that one of the few speeches made by Lord Byron in the House 
of Lords consisted in an apology for these misconducted men. But 
Lord Byron did not undertake to defend their action as having been 
taken in compliance with the law. He did not undertake to say that 
the law of the land did not allow the proprietors to introduce improved 
machines. In point of substance and sense, there is very little differ- 
ence between the action of the Manchester weavers and the action of 
the Kansas City coopers in attempting to boycott the business of the 
stave company by ordering their customers not to deal with them, and 
enforcing the order by that intimidation which accompanies numbers of 
men acting in concert, although no threats of violence may be in fact 


used. In the opinion of the court in the case under consideration, 
Judge Thayer reviews the leading authorities which bear upon the sub- 
ject pro and con. But the most interesting part of his opinion is his 
clear and just reasoning, which we quote entire :— 


The substantial question is whether the agreement entered into by the mem- 
bers of the two unincorporated associations to boycott the contents of all 
barrels, casks and packages made by the Oxley Stave Company which were 
hooped by machinery, was an agreement against which a court of equity can 
afford relief, preventive or otherwise? The contention of the appellants is that 
it was a lawful agreement, such as they had the right to make and carry out for 
the purpose of maintaining the rate of wages then paid to journeymen cvopers, 
and that being lawful, the injury occasioned by the plaintiff company, no mat- 
ter how great, was an injury against which neither a court of law nor equity 
can afford any redress. According to our view of the case, the claim made by 
the defendants below that one object of the threatened boycott was to prevent 
the employment of child labor, is in no way material, but in passing it will not 
be out of place to say that this claim seems to have been a mere pretense, 
since it was shown that the machinery used to hoop barrels cannot be managed 
by children, but must of necessity be operated by persons who have the 
requisite strength to handle barrels and casks weighing from seventy-five to 
eighty pounds with great rapidity. It is manifest that this is a species of labor 
which could not, in any event, be performed by children. Neither do we deem 
it necessary on the present occasion to define the term ‘‘ boycott,’’ for what- 
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ever may be the meaning of that word, no controversy exists in the present 
case concerning the means that were to be employed by the members of the 
two labor organizations for the purpose of compelling the plaintiff company to 
abandon the use of hooping machines. It is conceded that their purpose was 
to warn all of the plaintiff's immediate customers not to purchase machine- 
hooped barrels or casks, and to warn wholesale and retail dealers everywhere 
not to handle provisions or other commodities which were packed in such bar- 
rels or casks. This warning was to be made effectual by notifying the members 
of all associated labor organizations throughout the United States, Canada and 
Europe not to purchase provisions or other commodities, and, as far as possi- 
ble, to dissuade others from purchasing provisions or other commodities, which 
were packed in machine-hooped barrels or casks. The object of the conspiracy, 
it will be seen, was to interfere with the complainant’s business and to deprive 
the complainant company, and numerous other persons, of the right to conduct 
their business as they thought proper. To this end those who were engaged in 
the conspiracy intended to excite the fears of all persons who were engaged in 
making barrels, or who handled commodities packed in barrels, that if they did 
not obey the orders of the associated labor organizations, they would incur the 
active hostility of all the members of those associations, suffer a great financial 
loss, and possibly run the risk of sustaining some personal injury. It may be con- 
ceded that when the defendants entered into the combination in question,they had 
no present intention of resorting to actual violence for the purpose of enforc- 
ing their demands, but it is manifest that by concerted action, force of numbers, 
and by exciting the fears of the timid, they did intend to compel many persons 
to surrender their freedom of action, and submit to the dictation of others in 
the management of their private business affairs. Another object of the con- 
spiracy, which was no less harmful, was to deprive the public at large of the 
advantages to be derived from the use of an invention which was not only 
designed to diminish the cost of making certain necessary articles, but to lessen 
the labor of human hands. 

While the courts have invariably upheld the right of individuals to form 
labor organizations for the protection of the interest of the laboring classes, 
and have denied the power to enjoin the members of such associations from 
withdrawing peaceably from any service, either singly or in a body, even where 
such withdrawal involves a breach of contract,! yet they have very generally 
condemned those combinations usually termed boycotts, which are formed for 
the purpose of interfering otherwise than by lawful competition with the busi- 
ness affairs of others and depriving them by means of threats and intimidation 
of the right to conduct the business in which they happen to be engaged ac- 
cording to the dictates of their own judgments. The right of an individual to 
carry on his business as he sees fit, and to use such implements or processes of 
manufacture as he desires to use, provided he follows a lawful avocation and 
conducts it in a lawful manner, is entitled to as much consideration as his 
other personal rights, and the law should afford protection against the efforts 
of powerful combinations to rob him of that right and coerce his will by 
intimidating his customers and destroying his patronage. A conspiracy to 
compel a manufacturer to abandon the use of a valuable invention bears no 


1 Arthur v. Oakes, 63 Fed. Rep. 310. 
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resemblance to a combination among laborers to withdraw from a given em- 
ployment asa means of obtaining better pay. Persons engaged in any service 
have the power, with which a court of equity will not interfere by injunction, 
to abandon that service either singly or in a body if the wages paid, or the con- 
ditions of employment are not satisfactory, but they have no right to dictate 
to an employer what kind of implements he shall use or whom he shall employ. 

Many courts of the highest character and ability have held that a combina- 
tion such as the one in question is admitted to have been is an unlawful con- 
spiracy at common law, and that an action will lie to recover the damages 
which one has sustained as the direct result of such a conspiracy; also that a 
suit in equity may be maintained to prevent the persons concerned in such a 
combination from carrying the same into effect, when the damages would be 
irreparable, or when such a proceeding is necessary to prevent a multiplicity of 
suits. The test of the right to sue in equity is whether the combination com- 
plained of is so far unlawful that an action at law will lie to recover the dam- 
ages inflicted, and whether the remedy at law is adequate to redress the wrong. 


If the remedy at law is for any reason inadequate, resort may be had, as in other 
cases, to a court of equity. 


ConstituTIonAL Law: Naturat Gas Ferae — Unconsti- 
TUTIONAL TO Forsip THE UsELess Burnine oF 1t.— The Supreme 
Court of Indiana has rendered itself ridiculous by a recent decision,! 
to the effect that an act of the legislature forbidding the burning of 
flambeau lights, the illuminating substance being natural gas, is uncon- 
stitutional. The court proceed chiefly on the ground that water, 
natural gas and oil, like wild animals, are ferae naturae, and become 
property only on being reduced to possession, like wild animals. The 
Harvard Law Review points out that this is a far-fetched and weak 
analogy; since, in nearly all the States, legislative acts exist and are 
upheld as constitutional, which restrain the killing of wild game except 
at certain seasons of the year, which is putting a restraint upon the 
right to seize and destroy things which are ferae naturae, but in which 
the people have a common property. 


ConstiTuTIonaL Law: Invauipity or State Statutes 
THE ImpoRTATION OR SALE or CiGaRETTES.— The attempt of the State 
of Tennessee to suppress a nuisance highly injurious to the health of 
its population was recently blocked by a decision of the Circuit Court 
of the United States at Nashville, in the case of Lawrie v. Tennessee,? 


1 Townsend v. State, 47 N. E. Rep. 19. 2 82 Fed. Rep. 615. 
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the Federal court holding that, in so far as the statute entirely prohib- 
ited the importation and sale of cigarettes, it was an interference with 
interstate commerce and invalid in its application to importations from 
other States or foreign countries into the State of Tennessee, which 
importations come in original packages. In other words, this decision 
is a replica of the original package decision.! 


ConstiTuTIONAL Law: PassacEe oF Laws — REQUIREMENT THAT BILLs 
SHALL BE Reap Times Eacu Hovuse.— The Supreme Court of 
Colorado have, in the case of Cohn v. Kingsley,? upheld the best Amer- 
ican doctrine on the subject by holding that a constitutional provision 
requiring bills to be read three times in each House, that they be printed, 
and that there be a vote by ayes and noes upon the final passage of any 
bill, is mandatory; that, for the purpose of ascertaining whether or no 
these requirements have been complied with, it is competent for the 
court to go back of the enrolled bill and to inspect the journals of either 
House; that, while the journals are entitled to absolute credit like 
a judicial record and cannot be contradicted, yet, if they fail to show 
that the law was passed in conformity with the above named require- 
ments, the omission to show that fact is conclusive that the law was not 
so passed. In other words, where the validity of the law is challenged 
on that ground, unless the journals of the two Houses show that the 
constitutional mandate was complied with, the court is not bound to 
treat the document as a law. The decision rests upon the soundest 
principle. The court is bound, in the exercise of its own jurisdiction, to 
determine what is law and what is not law; and it is idle to say that, 
when a document is thrust upon the judges as alaw, the mere fact that the 
speakers of the Houses have certified it to be such concludes the judges. 
The decision of the court involves no encroachment whatever upon the 
legislative power. Such an encroachment can only take place when the 
court undertakes to send compulsory process to officers of the legisla- 
ture, thereby interfering with or coercing them in the discharge of their 
duties, as was authorized to be done by the Supreme Court of the United 
States in the case of Kilbourn v. Thompson.* All that there is in the 
ruling of the court proceeds in the exercise of that undoubted function 
which every court must necessarily exercise in the use of its ordinary 
jurisdiction,— the function of determining, for the purposes of its own 
jurisdiction merely, what is law and what is not law. 
1 Leisy v. Hardin, 135 U. S. 100. 


2 49 Pac. Rep. 985. 3 103 U. S. 
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Law: Interstate CommMERCE—DvE PROcEsS oF 
Law — State or Cuarces or Stock Yarps Companres.— 
A case lately decided in the Circuit Court of the United States for the 
District of Kansas,! presented the very important question of the power 
of the legislature of a State to place a limit upon the charges of stock 
yard companies. The first application came up before Mr. Federal 
District Judge Foster on a motion for a preliminary injunction,? and 
the subsequent opinions were delivered on subsequent applications in 
the same case. Of these two latter opinions, one was delivered by 
District Judge Foster,* and the other by Circuit Judge Thayer. These 
opinions decide two questions arising under the constitution of the 
United States, besides one arising under the constitution of the State of 
Kansas, which we shall not notice. These two questions were: 1. That 
the business of a stock yards company, although it consists in tending, 
watering and caring for stock which may be unloaded from railway cars 
in the course of an interstate transit, is not interstate commerce in the 
sense which precludes State regulation of the charges of such a com- 
pany, but is merely connected with interstate commerce incidentally. 
Neither Judge Foster nor Judge Thayer had any difficulty with this 
question, because they regarded it as concluded by authority,— the 
decision in the Chicago Grain Elevator case, which elevators, as was 
expressed in that or some subsequent case, stood at the very gates of 
interstate commerce.5 2. Whether the statute of Kansas was a viola- 
tion of that clause of the Fourteenth Amendment to the Federal consti- 
tution which prohibits the States from depriving persons of property 
without due process of law. The learned judges evidently had more 
difficulty with this question, since the effect of the Kansas statute was 
to reduce the charges which these companies had made for services 
rendered to the public, tothe extent of about fifty per cent. Neverthe- 
less, upon examination of the evidence they found themselves con- 
strained to hold that the charges were not so reduced as to make the 
statute confiscatory; and the statute was accordingly upheld. Upon 


- this question Judge Thayer in the last opinion in the case said :— 

: Conceding, as we must, that the legislation complained of was radigal in its 
nature and effect, that it reduced the company’s income about 50 per cent, and 

f that it prevents it from realizing on the capital invested in its plant such a per 

n cent as is ordinarily realized on capital invested in other mercantile and busi- 

y 


1 Cctting v. Kansas City Stock 5 82 Fed. Rep. 839. 

Yards Co., 82 Fed. Rep. 839; on the 4 82 Fed. Rep. 850. 

second application, 82 Fed. Rep. 850. 5 Munn ». Ill., 94 U. S. 113. 
2 79 Fed. Rep. 679. 
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ness enterprises, still the court is not prepared to hold that the statute is con- 
fiscatory, and that it deprives the company of its property without due process 
of law. It is common knowledge that large sums of money are invested in 
securities which do not yield a return exceeding 5 per cent on the investment, 
and it is further manifest that the business of the stock yards company, as con- 
ducted, is not subject to the same risks of loss from bad debts and declining 
prices which affect many other business enterprises. Moreover, legislative 
enactments cannot be declared void because the courts entertain doubts of their 
expediency or validity, or because such enactments tend to lessen the valuation 
which has hitherto been placed on certain private property. Ina great variety 
of ways, laws which cannot be challenged have an inevitable tendency to affect 
injuriously the value of the property. The power of the State to fix the maximum 
price that shall be charged for the use of property affected with a public inter- 
est necessarily implies the power to lessen its value somewhat or at least to 
lessen it as measured by the income which it might be made to produce if free 
from public control. Inthe very nature of things, considerable scope must be 
given to legislative discretion in determining the validity of statutes like the one 
now in question, since the judiciary have no power to prescribe a schedule of 
maximum rates, and it is only where there has been a clear abuse of power,— 
where the rates prescribed by a statute are manifestly unreasonable and operate 
to deprive a citizen or corporation of that which justly belongs to them, even 
as against the public,—that the courts have power to intervene. We are 
constrained to hold that the case at bar is not of that character. 


ConstituTionaL Law: Vatrpity oF Laporers’ Lien ON THRESHING 
Macuines.— We now have the twice-told assertion of the Supreme 
Court of California that a statute which provides that every person 
performing work in or about any threshing machine while engaged in 
threshing, shall have a lien thereon for his services, is constitutional and 
valid, without regard to who is the actual owner of the machine; the 
person having the right to operate the machine and to employ labor 
to assist him in operating it, being regarded as the owner for the pur- 
poses of satisfying the statute.! 


ConstituTiIonaAL Law: ScHoors, VACCINATION, CHRISTIAN 
Scrence.— The Supreme Court of Wisconsin has unhappily held that a 
statute requiring a certificate of successful vaccination as a prerequisite 
to school attendance, is unconstitutional as a delegation of legislative 
power.?, The Supreme Court of Connecticut,? on the contrary, hold 
that a statute authorizing school committees to make vaccination a con- 


1 Church v. Garrison, 75 Cal. 199; 270 N. W. Rep. 347. 
s. c. 16 Pac. Rep. 885; Lambert v. 3 Bissell v. Davison, 32 Atl. Rep. 
Davis (Cal.), 48 Pac. Rep. 123. 349. 
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dition of attending the public schools, is a valid police regulation. 
The Wisconsin court bases its opinion upon the fact that a new set of 
religious fanatics called Christian Scientists claim the right to refuse to 
submit to vaccinatior on the ground of conscience ; for which reason, 
in the opinion of the court, the enforcement of the law would be as to 
them anvinterference with religious liberty. This silly contention 


was made in another case before the Supreme Court of Nebraska,! and 
was overruled. 


CorPoRATIONS: Power To Prerer Crepitors.—The power of in- 
solvent corporations to prefer their creditors seems to be undisputed in 
Texas. In that State a corporation, although insolvent and contem- 
plating a general assignment, but still carrying on its business, may 


suffer involuntary preferences by the act of its creditors in attaching 
its property.? 


Maticious PRosEcuTion: ACTION FOR, SUSTAINABLE AFTER NOoLLE 
Prosequi.— In Douglas v. Allen,? the Supreme Court of Ohio hold that 
in order to maintain an action for malicious prosecution, it must be 
shown that the prosecution was legally terminated before the commence- 
ment of the action; but it is not essential that the plaintiff shall have 
been acquitted of the charge on a trial of the merits. 


The entry of a 
nolle prosequi, followed by his discharge, is sufficient. 


Actions ror Insurres ResuLtinc DEATH: PROSECUTION OF, IN 
OrHeR STATES THAN THAT WHERE THE Insury was InFLICTED.— The 
Supreme Court of the United States, in the case of Stewart v. Baltimore, 
&c. R. Co.,* have lately decided, reversing the Supreme Court of the 
District of Columbia,® that an action for damages for negligently caus- 
ing death may be maintained in other jurisdictions than that in which 
the injury was inflicted, where the statute giving the right of action is 
not inconsistent with the statutes or public policy of the jurisdiction in 
which the action is brought. This, it is well known, is merely a reaf- 
firmation of the doctrine of that court on the subject, which is in 
striking contrast with the narrower view taken by some of the State 
judicatories, feebly struggling under railroad influences, which hold 


1 State v. Buswell, 58 N.W. Rep. 728. 3 46 N. E. Rep. 707. 
? American National Bank v. Dallas 418 Sup. Rep. 105. 
Tin Ware Mfg. Co., 89 S. W. Rep. 955. 5 6 App. D. C. 56. 
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that, whereas, statutes modeled upon Lord Campbell’s act, are in dero- 
gation of the common law, the remedy given by such statutes is to be 
confined to the boundaries of the States enacting them, although the 
State in which the remedy is sought may have a statute of precisely the 
same kind. The conflict on this question presents a disgraceful chapter 
in American jurisprudeuce. Mr. Justice Brewer, who writes the brief 
and pointed opinion of the court in the present case, shows that the 
doctrine of the court has no relation to that other doctrine that where 
a statute creates a right and gives a remedy, that remedy does not travel 
beyond the boundaries of the State into other jurisdictions. In fact, 
the States constantly enforce, within their own boundaries, statutory 
rights created by the legislatures of other States, where such legislation 
is not penal in its nature, or opposed to the public policy of the State 
in which the remedy is sought.1_ The principle upon which the case 
proceeds is embodied in the following paragraph from the opinion of 
the court : — 


Notwithstanding the ability with which the arguments in support of this 
conclusion are presented in the opinion of the Court of Appeals, we are unable 
to concur therein. A negligent act causing death is in itself a tort, and, were 
it not for the rule founded on the maxim, ‘ Actio personalis moritur cum per- 
sona,’’ damages therefor could have been recovered in an action at common 


law. The case differs in this important feature from those in which a penalty 
is imposed for an act in itself not wrongful, in which a purely statutory delict 


is created. The purpose of the several statutes passed in the States, in more 
or less conformity to what is known as “‘ Lord Campbell’s Act,” is to provide 
the means for recovering the damages caused by that which is essentially and 
in its nature a tort. Such statutes are not penal, but remedial, for the benefit 
of the persons injured by the death. An action to recover damages for a tort 
is not local, but transitory, and can, as a general rule, be maintained wherever 
the wrongdoer can be found.? It may well be that, where a purely statutory 
right is created, the special remedy provided by the statute for the enforce- 
ment of that right must be pursued; but, where the statute simply takes away 
a common-law obstacle to a recovery for an admitted tort, it would seem not 
unreasonable to hold that an action for that tort can be maintained in any State 
in which that common-law obstacle has been removed. At least, it has been 
held by this court in repeated cases that an action for such a tort can be main- 
tained ‘‘ where the statute of the State in which the cause of action arose is 
not, in substance, inconsistent with the statutes or public policy of the State 
in which the right of action is sought to be enforced.”’ 3 


1 See for example,Guerney v. Moore, 3 Railroad Co. v. Cox, 145 U. S. 


181 Mo. 650; also Bank v. Francklyn, 
102 U. S. 747. 

2 Dennick v. Railroad Co., 103 U. 
8.11. 


593, 605; 12 Sup. Ct. 905. See also, 
Dennick v. Railroad Co., 103 U. S. 11; 
Huntington v. Attrill, 146 U. S. 657; 
13 Sup. Ct. 224; Railroad Co. v. Bab- 
cock, 154 U. S. 190; 14 Sup. Ct. 978. 
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Triats: Improper Remarks To THE Jury.— In the case of Williams 
v. United States,! it appeared that, on the trial of a Chinese inspector 
for extorting money from Chinese persons in consideration of allowing 
them to land, it was proposed by the defense to show that the defend- 
ant was assigned to the investigation of Chinese female cases, and that, 
while he was acting in this capacity, more females were sent back to 
China than ever were sent back before or after. The prosecuting 
attorney objected to this evidence, remarking, in the presence of the 
jury, that ‘‘no doubt every Chinese woman who did not pay the 
defendant was sent back.’’ It was held that this language was highly 


improper, and the action of the court in overruling an objection taken 
to it was prejudicial error. 


ConsTITUTIONAL LAw: CriminaL TRIALS —INQUEsST OF LUNACY BYSHER- 
IFF AFTER VERDICT.—In Nobles v. Georgia,? which was a writ of error from 
the Supreme Court of the United States to the Supreme Court of Georgia, 
it was held, affirming the court below,’ that at common law a sugges- 
tion of insanity, made after verdict and sentence, did not give rise to an 
absolute right in the convict to have the issue tried before the court 
and a jury, but addressed itself to the judge's discretion. Hence, the 
manner in which such issues shall be determined is purely a matter of 
legislative regulation; and a State statute providing that it shall be 
determined by a jury summoned by the sheriff, with the assistance and 
concurrence of the ordinary, and not in the presence of a court or 
judge, does not deny to the prisoner the due process of law which is 
secured by the Fourteenth Amendment to the Federal constitution. 


BorcotTtinc: AGREEMENT AMONG THE MEMBERS OF AN INCORPORATED 
Society NOT TO GIVE CREDIT TO ONE WHO HAS FAILED TO PAY A DEBT 
To A MemBer OF THE Socirety.—The case of Hartnett v. Plumbers’ 
Supply Association,* recently decided by the Supreme Judicial Court 
of Massachusetts, illustrates a form of boycotting which is rapidly 
coming into vogue. - An association of merchants and manufacturers 
called the Plumbers’ Supply Association, consisting of about twenty 
firms engaged in selling plumbers’ supplies, was incorporated under the 
staiute of Massachusetts providing for the incorporation of associations 


118 Sup. Ct. Rep. 92. 
2 18 Sup. Ct. Rep. 87. 


3 28 S. E. Rep. 68. 
447N. E. Rep. 1002. 
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for charitable, educational and other purposes. They established a 
rule or by-law involving a scheme which need not be detailed at length, 
but the result of which was that if any customer should fail to pay a 
debt due to any member of the association, all the other members of 
the association would refuse to give him any further credit. The court 
held the scheme unlawful, but chiefly on the ground that it was ultra 
vires. We are sorry that the court did not place its decision upon the 
broader ground that such a scheme involves an unlawful conspiracy to 
compel, by the force and power of numbers, the doing of an act which 
the person coerced may or may not be under an obligation to do by the 
law of the land. What the Plumbers’ Association say to a man, 
reported as a debtor of one of their members, is ‘‘ We will decide 
whether or not this debt is due, thus ousting the jurisdiction of the 
courts, and if you do not abide by our dec'sion, you may not trade 
with any of our members.’’ That this is illegal we have not a particle 
of doubt. That it is actionable at common law is equally clear, though 
it may be very difficult to prove the amount of damages sustained in a 
particular case. This whole subject was gone over some years ago by 
the St. Louis Court of Appeals, in a common law action for damages 
against a member of an association of journeymen plumbers.! The 
plumbers had a by-law, or rule, to the effect that, if an apprentice 
should quit his master before completing his time without his master’s 
consent, no other member of the association should employ him. A 
boy apprenticed to a member of the association quit without the consent 
of his master, for reasons which he claimed to justify his action, and 
afterwards sought and found employment with another member of the 
association. Upon discovering this the former master wrote to the new 
employer calling his attention to the rule and requiring him to discharge 
the apprentice, which he did. He wandered about for a long time fail- 
ing to find work, and afterwards brought an action for damages against 
his first employer for inducing the second one to discharge him, and he 
recovered and the recovery was sustained. In the opinion of the court 
the common law precedents bearing upon the subject were gone into at 
considerable length. 


ConsIDERATION: ConTRACT TO GivE EMPLOYMENT FoR Lire.— In the 
ease of Stearns v. Lake Shore &c. R. Co.,? recently decided by the 
Supreme Court of Michigan, it appeared that the plaintiff sustained 
serious personal injuries while in the employ of the defendant in the 


1 Lally v. Cantwell, 30 Mo. App. 524. 


2 71N. W. Rep. 148. 
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year 1872; that the defendant in settlement of his claim for such in- 
juries, paid the plaintiff $175 in cash and agreed to employ him in the 
capacity of train baggagemaster ata salary of $47.50 per month, during 
the remainder of his natural life, or his ability to do the work. In 1895 
the defendant discharged the plaintiff and refused to recognize this 
contract or to employ him any longer. The plaintiff brought an action 
to recover damages for a breach of the contract, and the railroad com- 
pany set up the stupid defense that the contract was not mutual, since 
the plaintiff was not bound to work for any set time for the defendant. 
The Supreme Court of Michigan was not impressed with this defense. 
A valuable consideration had been paid to the defendant for the con- 
ditional contract which it saw fit to enter into, under which it was 
optional with the plaintiff to remain in the defendant’s employment or 


not. The consideration which supported the claim was the compromise 
of a disputed claim. 


ConstTITUTIONAL Law: Dur Process or Law — INDICTMENT oR InFor- 
MATION — SUFFICIENCY OF InFoRMaTION.— In Hodgson v. Vermont,! the 
Supreme Court of the United States, on a writ of error to the Supreme 
Court of Vermont, ruled the following proposition : — 


1, An information for illegally selling liquor ‘‘ at divers times’ on a certain 
day, when aided by specifications as to whom the sales were made, is sufficient, 
as constituting due process of law, though it does not name the kind, quantity, 
or price. 2. Where, by decision of the highest State court, the defendant is 
entitled to a specification of particulars of the charge as a matter of right, the 
question of the sufficiency of the information, in the absence of any such spec- 
ification, as constituting due process of law, cannot be considered. 38. The 
requirement of due process of law does not necessarily require an indictment 
by a grand jury. 


CARRIERS OF PassENGERS: NEGLIGENCE — LiABILITY NoT LIMITED BY 
Printed Worps oN PassaGE Ticket not BrovuGcut To ATTENTION OF 
PassENGER.— In the case of The Majestic,2 the Supreme Court of the 
United States have put themselves on the side of those courts which 
uphold the wholesome doctrine in regard to the power of common car- 
riers to limit their liability by printing a mass of stuff in fine type on 
the back of a passage ticket. The court, in a learned opinion by Mr. 
Chief Justice Fuller, hold that a notice containing conditions, on the 
hack of a steamship passenger’s contract ticket, but not referred to 


118 Sup. Ct. Rep. 80. ing s.c. 20 U.S. A. 503; 23 L. R A. 
2 17 Sup. Ct. Reporter, 597; revers- 746. 
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therein, except by the words ‘‘ See back ’’ printed on the face of the 
ticket, does not form a part of the contract binding on the passenger 
as to the liability of the steamship company for baggage or otherwise, 
where the passenger’s attention is not called to the conditions, and there 
is no proof that he ever read or assented to them. 


ConstituTIONAL Law: or Contracts — No ConstiTu- 
TIONAL Protection ror Lotrerirs.— The decision of the Supreme 
Court of the United States in Douglas v. Kentucky, rendered on the 
29th of November last, does not develop any new principle of consti- 
tutional law, but merely affirms a previous decision of the same court,! 
which is to the effect that the power of a State to suppress lotteries 
belongs to that class of governmental powers which the legislature of 
the State cannot bargain away so that the power cannot be revived by 
subsequent legislation or by a subsequent constitutional amendment; 
in other words, that a legislative license to conduct a lottery is not a 
contract at all, within the meaning of that clause of the constitution of 
the United States which prohibits the States from passing laws impairing 
the obligations of contracts; but, although granted in terms irrevoka- 
ble, is a mere license which may be withdrawn at any subsequent time 
at the pleasure of the State in the exercise of its police power. The 
opinion is written by Mr. Justice Harlan, and is very satisfactory in its 
reasoning. It distinguishes a decision of the court, rendered subse- 
quently to the one just cited,? on the ground that what the court decided 
in that case was that the Louisiana Lottery Company, having acquired 
its franchise to conduct a lottery for a stated period from the constitu- 
tion of the State of Louisiana, the legislature of the State, whose powers 
were derived from and were subordinate to the constitution, acted be- 
yond its power in attempting to withdraw the privilege during the 
period of the grant. In the course of his opinion Mr. Justice Harlan 
says: ‘‘ We have felt some embarrassment arising from the conflict 
between the present decisions and the former decisions of the highest 
court of Kentucky upon the general subject of lotteries, as to the power 
of the State, by contract to so tie its hands that it may not revoke, in 
its decretion, grants of lottery privileges and prohibit the carrying on 
of all lotteries.’” The court need not have felt any such embarrassment. 
A fair study of the decisions of Kentucky, Missouri, Louisiana, and 
possibly other States, regarding lotteries, and a fair examination of the 


1 Stone v. Mississippi, 101 U.S. 814, 
819, 821. 


2 New Orleans v. Houston, 119 U. 
S. 265, 275. 
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legislation of those and of other States will convince any candid mind 
that both the State legislatures and the State judicatories have been 
tarred and corrupted by those baleful agencies. Kentucky has 
struggled hard and at last extricated itself from that corruption, and 
it has done it with the sanction of the highest court in the land. For 
this God be thanked. 


Triats: Power To SpeciaL INTERROGATORIES SUBMITTED 
to A Jury.— In a work on the law of trials it is said: ‘‘ If it is discre- 
tionary with the court to submit interrogatories, it may withdraw 
them.’?! In Minnesota it is discretionary with the trial court to submit 
a question of fact to the jury for a special finding; and, this being so, 
it is of course not error to refuse to do so.’’? Notwithstanding the 
rule that it is discretionary for the court to submit special questions to 
the jury, the Supreme Court of that State, in the late case of Ermentrout 
». Providence-Washington Ins. Co.,* held that after the court had 
submitted certain special questions to the jury, requiring them to return 
answers to the same, together with their general verdict, the court had 
no power to withdraw them of its own motion, although the jury had 
been out for a day and a half and unable to arrive at averdict. In the 
opinion of the court, which is written by Mr. Justice Collins, it is 
said: ** The plaintiff’s position upon this point is that, as it was discre- 
tionary with the court to submit the special questions, it had the 
implied power to withdraw them whenever it was deemed advisable. 
This view of the present case cannot be taken; for the logic of it is, 
that when the court exercises its discretion and calls upon the jury to 
answer a specific question, going to the very gist of the cause of action, 
and to plaintiff’s right to recover, and then discovers that an answer 
cannot be agreed upon, it may smooth the way and induce a general 
verdict in his favor by removing the obstacle which has heretofore 
prevented it.’’ 


Law anp Equity: FeperAL Courts — Distinction BETWEEN LAW 
AND Equity 1n Courts or THE Unitep States.— In Owens v. Heid- 
breder* it is held in the Federal Circuit Court of Appeals for the Fifth 
Circuit, that the distinction between actions at law and suits in equity 


1 2 Thomp. Tr., § 2068. 3 63 Minn. 305. 
2 Stensgard v. St. Paul Real Estate 478 Fed. Rep. 837. 
Title Ins. Co., 50 Minn. 437. 
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in the United States courts is not one of form merely, but of vital sub- 
stance, and a purely legal action cannot be converted into a suit in 
equity, or become entitled to be heard as such, by the answer of a 
defendant asserting equitable rights; but a defendant who has such 
tights, which he is entitled to enforce against the plaintiff, should 
resort to equity to arrest or stay the action at law. 


FEDERAL JURISDICTION: Suit By A ForEIGN GuARDIAN.— In the case 
of Smith v. Madden,} it is held by Mr. District Judge Ricks that a 
guardian appointed in Pennsylvania cannot sue in a Circuit Court of 
the United States in Ohio, in the absence of a statute of the State of 
Ohio, allowing foreign guardians to bring suits in the courts of Ohio,— 
and this although the cause of action is one existing at common law. 

_ The decision follows the analogies of the doctrine stated by the 
Supreme Court of the United States thus: ‘‘ An administrator ap- 
pointed in one State cannot, as such, maintain any suit in another 

State.’’ ? 


NeGoTIABLE PaPer: Wire’s Note Given Unper Doress or THREATS 
By Huspanp — Ricuts or Innocent Hotper.— In the case of Berry v. 
Berry,® the Supreme Court of Kansas hold, according to their official 
syllabus, that the defense of duress is available to the wife in an action 
to foreclose a mortgage upon the homestead which she was compelled 
to sign through fear of bodily harm and abandonment by her husband, 
although it was given to secure the payment of a negotiable promissory 
note that had been transferred to an innocent holder before maturity. 


CorPorRATIONS: PowER TO MAKE PREFERENTIAL AssIGNMENT.— One 
by one, with here and there a luminous exception, the courts are bow- 
ing down before the corporations so much so as to bold that these 
bodies, whose assets are a pretended trust fund for their creditors, 
have the power, in making a general assignment for the benefit of their 
creditors, to prefer particular creditors over others. When it is 
remembered that they generally prefer the local banker and note 
shaver, and that, in so doing, use the goods of the Eastern merchant 
which have been shipped to them and which have not been paid for, 


1 78 Fed. Rep. 833. 
2 Johnson v. Powers, 139 U. S. 156. 


3 47 Pac. Rep. 837. 
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the monstrous injustice of this doctrine becames apparent. In Ames 
v. Haslet,! the Supreme Court of Montana bow down to this wretched 
doctrine, after citing a good many authorities pro and con, which allows 
the local corporation thus to deal with its assets, as ‘‘ based on the 
better line of reasoning.”’ 


Fire InsuRANCE: INSURANCE AGainst LIGHTNING — EXEMPTION FROM 
Loss By ExpLosion.— In the case of German Fire Insurance Company 


v. Roost,” decided by the Supreme Court of Ohio, the following is the 
official syllabus :— 


A fire insurance policy on a house and contents contained, in the printed 
portion, a provision that ‘‘ this insurance does not apply to or cover any loss 
by explosion, unless fire ensues, and then the loss or damage by fire only,”’ and 
had attached thereto a special clause providing “‘ that this policy insures against 
any loss or damage caused by lightning to the interest of the assured in the 
property described, not exceeding the sum insured, and subject in ail other 
respects to the terms and conditions of the policy.”» There was stored ina 
certain powder house, situate across the street from the building insured, and 
seventy-one feet distant therefrom, over which,house neither party had any 
control, two tons of powder. The powder house was struck by lightning, 
causing an explosion of the powder, by force of which explosion the insured 
house and contents were totally destroyed. It was held that, within the mean- 
ing of the clauses recited, the loss was occasioned by explosion, which was not 
included in the risk, and that the company is not liable. 


Corporations: SupscripTions TO CorPoRATE Stock — PURCHASE OF 
SHarEs oF CORPORATION AT LESS THAN Par VatuE — LiaBiLity oF 
SrockHoLpers.— In the case of Kellerman v. Maier,? the Supreme 
Court of California hold that, in an action by creditors to enforce the 
liability of subscribers to corporate stock for an unpaid balance, find- 
ings that the defendants never subscribed to such stock, or agreed to 
pay any balance between the prices paid for the stock and the par 
value, but that defendants purchased the stock respectively from the 
corporation for certain amounts, and paid therefor, justify a judgment 
for defendants. 

This is a branch of the modern doctrine that corporations can sell 
their onginal issues of shares for anything that they can get for them 
or choose to take for them, and this in the face of a constitutional pro- 
vision to the effect that they cannot dispose of their shares except for 
1 46 Pac. Rep. 805. 


2 45 N. E. Rep. 1097. 3 48 Pac. Rep. 377. 
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money or property at a fair valuation. We naturally expect when we 
encounter this doctrine, which is not more than twenty years old in the 
United States, and which has been continuously repudiated in England, 
to find the miserable decision of the Court of Appeals of New York 
in Christensen v. Eno,' cited in favor of it. A doctrine which allows 
the manipulators of a corporation, in plain defiance of that public 
policy which is imbedded in a prohibitory constitutional provision, to 
sell their shares at a small percentage of their par value, and which 
deprives creditors who are defrauded into giving them credit 
upon the faith that their capital stock is filled up and that it is 
what it professes to be,—of the right of assessing the share- 
holders for the deficiency, is extremely dishonest and discredit- 
able to the judiciary of any State which announces and upholds it. 
The Missouri ‘‘ chips and wetstones’’ doctrine is even less creditable. 
In commendable contrast with this miserable doctrine is the late decis- 
ion of the Supreme Court of Washington upholding what is the law in 
England and what was the law in the United States until it had been let 
down and debauched by dishonest judicial decisions,— deciding that 
where the capital stock of a corporation is issued as fully paid up, but 
has in fact been paid in property below the par value of the stock, 
equity will compel a payment by the stockholder, to the face value of 
the stock, for the benefit of a creditor who dealt with the corporation 
relying upon the asserted value of its assets, but not for the benefit of 
one who dealt with the corporation knowing that the stock had been 
paid for in property of less value than the face value of the stock. 


ASSIGNMENTS FOR CREDITORS: PREFERENCES.— Decisions like the 
following, which we find in Inman v. Sprague,® decided by the Supreme 
Court of Oregon, are now frequently met with :— 


Mortgages executed by a failing debtor to particular creditors immediately 
prior to a general assignment, which the debtor did not then contemplate, and 
accepted in good faith, to secure a bona jlde debt, are not parts of the assign- 
ment, so as to invalidate the same, under Hill’s Ann. Laws, declaring that no 
general assignment shall be valid, unless made for the benefit of all the 
creditors. 


Such is the doctrine in Missouri under a similar assignment law, estab- 
lished by numerous decisions. These decisions furnish a strong argu- 


ment for the passage of a suitable national bankrupt law, such as the 
Torrey Bill. 


1106 N. Y. 97. 2 47 Pac. Rep. 826. 5 § 3173. 
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InsurANCE: Poricy AGainst BurcLtary — Wuen a Con- 
rract.— In Roberts v. Security Co.,' before the English Court of Ap- 
peal, it appeared that on the 14th December a proposal for an insurance 
against loss by burglary, containing a clause that no insurance should 
be considered in force until the premium had been paid, was signed by 
the plaintiff and sent in to the defendants, an insurance company. A 
policy of insurance from the 14th December, 1895, to the 1st January, 
1897, was duly executed by the defendant company a few days later, 
which contained recitals of the proposal, and that the first premium had 
been paid. It also contained a proviso that no insurance should be 
held to be effected until the premium due thereon should have been 
been paid. This policy after its execution remained in the possession 
of the company, and the plaintiff did not pay anything by way of 
premium. On the night previous to the execution of the policy the 
plaintiff’s premises were broken into, and he suffered loss thereby. The 
court held that the policy was a completed contract, and that the de- 


fendant company had waived the prepayment of the premium, and were 
liable under the policy. 


InteRsTATE Law: RicHt oF NON-RESIDENT TO Marntarn an ACTION 
aGainst ANOTHER NON-RESIDENT FOR A Tort CommitTep OUTSIDE THE 
Srate.—This question was lately considered by the Supreme Court 
of Wisconsin in the case of Hingartner v. Illinois Steel Co.,? in a very 
elaborate and learned opinion, written by Mr. Justice Winslow. 
According to the syllabus, the court resolved the following proposi- 
tions, Mr. Chief Justice Cassoday dissenting :— 


1. Under the national constitution, a citizen of one State may maintain an 
action in the courts of another, whenever a citizen of the latter might do so, and 
the fact that both parties are non-residents of the State of the forum, and are 
both citizens of the State where the cause of action arose, will not authorize 
a court to refuse a remedy where jurisdiction of the defendant’s person is 
obtained. 

2. It is no sufficient ground for the court to refuse to entertain an action to 
enforce a right, that it will be called upon to administer the laws of another 
State where there is no fundamental difference of policy between such laws and 
those of the forum. 

8. A personal injury action is transitory, and is maintainable in a State other 
than that in which the injuries were inflicted, if the cause of action is grounded 
on principles of the common law, recognized in both States. 

4, Where the duty of the master to furnish a reasonably safe place for an 


175 L. T. Rep. 531. 268 N. E. Rep. 664; s. c. 14 Nat. Corp. Rep. 275. 
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employé to work, is delegated by him to another, such employé is not a fellow- 
servant of the other, as regards the duty to be performed, and his negligence 
will be held to be that of the master. 


LARCENY FROM THE PeRson.— In People v. McElroy,! the Supreme 
Court of California hold that stealing money from one’s trousers folded 
and placed under his head as a pillow while he is asleep, does not con- 
stitute taking ‘‘ from the person,’’ within the statutory definition of 
grand larceny. The opinion is an interesting one, and the conclusion 
of the court, however absurd, seems to be borne out by precedents. 


Triats: PoLLInG THE JURY WHERE A PEREMPTORY INSTRUCTION Is 
Given.— Some of our readers will recall recent discussions of the ques- 
tion of the power of a court to coerce a jury into returning a verdict 
in compliance with peremptory instructions given them by the court. 
Our view is that this is unseemly and incompatible with the respect 
which ought to be shown to jurors, and that where, upon the whole 
case, one or the other party must succeed as matter of law, the court 
should so declare the law, without requiring the jurors, possibly against 
their own views, to echo that declaration. If we are right in that view 
then it must follow that the party against whom the peremptory instruc- 
tion is given has no right to have the jury polled at all. It was so held 
by the Supreme Court of Illinois, in the case of Kinser v. Calumet Fire 
Clay Co.2_ Mr. Justice Wilkin disposed of the question as follows : — 


The contention that it was error to refuse to allow the jury to be polled after 
it had obeyed that instruction is, in our opinion, wholly without merit. The 
peremptory instruction to find for the plaintiff was, in effect, taking the case 
from the jury. When the court directs a verdict, an issue of law is raised upon 
the whole case, and there is no fact for the jury to find. To polla jury upon 
the rendering of such a verdict would be an idle ceremony, resulting in no 
possible benefit to any one.® 


JURISDICTION IN CAsE OF INTERSTATE CRIME: PorsontnG A VICTIM IN 
One State AND BEHEADING HER IN ANOTHER.— This subject, upon 
which we are liable to encounter extremely absurd decisions, has pre- 


1 48 Pac. Rep. 718. 87 Mich. 13; 49 N. W. 512; Bell v. 
2 46 N. E. Rep. 372. Hutchings, 86 Ga. 562; 12 S. E. 974. 
8 Citing Donoghue v. Railway Co., Affirmed. 
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sented a peculiar phase in the two cases of Jackson v. Com. and Wal- 
ling v. Com.,' recently decided by the Court of Appeals of Kentucky, 
where two persons poisoned a girl in Ohio and, supposing her to be 
dead, brought her body into Kentucky for the purpose of concealing the 
crime, and there sawed the head from the trunk. In point of fact, 
when the girl was beheaded she was still living. It was held that a 


murder had been committed in Kentucky, and the criminals were con- 
victed and executed. 


LiseL: Evipence — Not ApmissisLze TO PROVE PUBLICATIONS OF THE 
Same Lipset Newspapers.— In an action for the publication 
of an atrocious libel, imputing scandalous misconduct to a reputable 
citizen, it was held that the defendant could not be permitted to prove 
that the plaintiff had recovered judgment against another newspaper 
for the publication of the same libel, such evidence being immaterial.* 


NEGLIGENCE: DeFEcTIVE Premises — Injury To Comine 
SHop with Fatuer.— In the case of Holbrook v. Aldridge,® the Su- 
preme Judicial Court of Massachusetts hold that where a child seven 
years old had entered a shop with her father, and, while he was paying 
for goods bought, passed her hand into a coffee grinder and was injured, 
the owner of the store was not liable. In giving the opinion of the court 
Mr. Justice Holmes said: ‘‘ If the decision were to be put on the nar- 
rowest possible ground it might be said that at the moment of the acci- 
dent the plaintiff was not within the scope of the defendants’ implied 
invitation, and therefore was entitled to no protection against such 
possibilities of harm to herself. But, even if she had been buying 
coffee, we should regard the rule as the same. The defendants’ invita- 
tion in that case would have bound them to due care for the safety of 
those walking in the neighborhood while simply moving about. But it 
would not have bound them to look out for or to prevent wrongful acts, 
on the ground that the acts, if done, might hurt the actor. Tempta- 
tion is not always invitation. As the common law is understood by the 
most competent authorities, it does not excuse a trespass because there 
is a temptation to commit it, or hold property owners bound to con- 
template the infraction of property rights because the temptation to 


1 38S. W. Rep. 422, 1091. 
2 Bennett v. Salisbury, 78 Fed. Rep. 
769; citing and following Printing 


Association v. Smith, 14 U.S. App. 173; 
s.c.5C. C. A. 91; 55 Fed. Rep. 240. 
8 46 E. Rep. 115. 
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the untrained mind to infringe them might have been foreseen.! The 
case is similar in principle to McGuiness v. Butler,? and to Mangan v. 
Atterton,? which, notwithstanding the observations in Clark v. Cham- 
bers,‘ has been cited in this Commonwealth repeatedly as unquestioned 
law.5 In Moynihan v. Whidden,® which would have to yield to Mc- 
Guiness v. Butler if there were a conflict, it seems to have been 
assumed that the plaintiff’s touching the rope was not tortious.” 
The Massachusetts doctrine on this subject is more severe than that 
which obtains in some other jurisdictions. Nevertheless, it is doubt- 
ful whether in any jurisdiction, the proprietor of a retail grocery 
store would be required so to guard a coffee mill as to anticipate 
and provide against a danger so remote and little likely to happen. 
It is impossible, with the greatest care and foresight, to defend young 
children against all the dangers into which their impulses may lead 
them. 


1 McEachern v. Railroad Co., 150 3’ L. R. 1 Exch. 239. 
Mass, 515; 23 N. E. 231; Daniels v. 43Q. B. Div. 327. 
Railroad Co., 154 Mass. 349; 28 N. E. 5 See also Hughes v. Macfie, 2 
288; Gay v. Railway Co., 159 Mass. Hurl. & C. 744. 
238; 34.N. E. 186. 6 143 Mass, 287; 9 N. E. 645. 


2 159 Mass. 233; 34 N, E. 259. 
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PAROL EVIDENCE TO SHOW A DEED TO BE A MORTGAGE. 
To the Editors of the American Law Review: 


Thatin equity parol evidence, in the absence of fraud or mistake even, may be 
introduced for the purpose of showing that a deedin form is a mortgage in fact, 
is well settled. But who is permitted to show this? Is the right limited to 
the apparent vendor, or does it extend to the apparent vendee? The reason of 
the rule allowing the introduction of parol evidence in such cases, viz., the 
prevention of fraud, would seem to limit the right to the apparent vendor. To 
extend such right to the apparent vendee, it seems to me, would be to open the 
door to fraud, intended to be shut out by the rule prohibiting the introduction 
of parol evidence to alter written instruments. For instance, as a matter of 
fact, A sells B a tract of land and B pays the purchase money and takes a deed, 
but for some reason A remains temporarily in possession of the land. Before 
B takes possession, the land declines in price and he becomes dissatisfied 
with his bargain, and goes into a court of equity, and seeks, for his own benefit, 
to have his deed declared a mortgage, and alleges that the purchase money he 
paid for the land was in fact a mere loan to A, and asks judgment against A for 
the amount thereof with an enforcement ofa lien on the land. Will the courts 
permit him in such case to introduce parol testimony to prove his contention? 

I believe it was our uncle, Joshua Whitcomb, who always announced that he 
could ‘‘ prove it if old Bill Jones was alive.’ But there are plenty of old Bill 
Joneses stillliving. Would the law permit a vendee who could “ shark up”’ a 
sufficient number of such witnesses, to prove by them that he was in fact only 
a mortgagee, and thus get a personal judgment against his vendor for the 
amount he had really paid for the land? 

I know of no decision in which this question has been decided or discussed. 
In all the cases I have observed where the question of the admissibility of 
such evidence is discussed and the evidence admitted, they were suits by the 
apparent vendor. 


Should not parol evidence to show a deed in form to be a mortgage in fact 
be limited to such character of suits? 


J. A. BUCKLER. 
San ANTONIO, TExas. 
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BOOK REVIEWS. 


AMERICAN STATE REPORTS. VOLUME 56.—The American State Reports: Containing the 

Cases of General Value and Authority Subsequent to those contained in the “‘ American 
Decisions” and the “‘ American Reports,” decided in the Courts of Last Resort of the 
Several States. Selected, Reported and Annotated by A. C. FREEMAN and the Associate 
Editors of the “ American Decisions.” Volume LVI. San Francisco: Bancroft-Whit- 
ney Co. 1897. 


So far as we can see, this volume closely resembles its predecessors in the 
same series. Every case has appended to it an editorial note of greater or less 
length. One of the three distinctive notes in this volume is the note on Agree- 
ment to Control Voting of Stock at Corporate Elections.!_ This note is appended 
to the case of Smith v. San Francisco &c. R. Co.,extracted from 115 Cal. 534. In 
that case the Supreme Court of California hold that an agreement among the 
stockholders of a corporation that the shares held by them shall, for a given 
period of years in the future, be voted by particular persons, in other words, 
that shareholders can by such agreement issue irrevocable proxies,—is not 
against public policy, but isa valid agreement. From this conclusion Chief Jus- 
tice Beatty dissented. The editor’s note, which is a long one, and which care- 
fully and impartially reviews what judicial authority there is bearing upon the 
question, dissents from the conclusion of the court and says that it is difficult 
to overestimate the evils that will result from it if it is generally adopted by 
the American courts. In this conclusion we entirely concur. The next leading 
and important note in this volume relates to the Assignment of Expectancies,? ° 
another long note is a treatise on the doctrine of Lis Pendens* with a very 
valuable citation of modern authorities. Another long note, which will be 
found useful,‘ relates to the subject of ‘* Subsequent Parol Agreements to Vary 
Writings.” 


The advent of a new year and the reception of this volume seems to make it 
opportune to say something about the series ef selected and annotated cases 
known as ** The American Series of Reports.» This series of reports consists, 
in chronological order, of the American Decisions, the American Reports and the 
American State Reports. While the American Decisions precede the American 
Reports in respect of the dates of the decisions published therein, yet the 
American Reports, as a distinct series, was started at an earlier date than the 
American Decisions. 


1 Page 138, et seq. 3 Pages 853 to 878. 
2 Pages 339 to 361, inclusive. 4 Pages 659 to 672. 
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The lawyer who first conceived the idea of publishing a series of cases selected 
from the adjudications of the highest courts of the different States,with copious 
annotations referring to other decisions on the same kindred subjects, was 
Isaac Grant Thompson. This young lawyer founded the Albany Law Journal 
in 1870 and the American Reports in 1871. The Albany Law Journal survives 
in the hands of a capable editor, and is one of the best and most useful legal 
publications in our country. The American Reports completed the term of 
their existence in the year 1888 with sixty volumes, and passed out of the hands 
of their original publisher, John D. Parsons, Jr., into the hands of the pub- 
lishers of the series now under consideration, and were made to form a link or 
chain in that series. They are preceded, in chronological order, by the Ameri- 
can Decisions, and succeeded in the same order by the American State Reports. 
Isaac Grant Thompson was one of those men, not as rare now as they were 
thirty years ago, who combined literary and editorial work with the practice 
of the law. Before starting the Albany Law Journal he had been city editor of 
the Troy Daily Press. One of the features of that journal was the publication 
of current decisions of peculiar value and importance. In fact, under his dis- 
criminating management, it became a repository of the best current selected 
cases. But Mr. Thompson declined to fill his journal up with reports of cases 
and nothing else. The cases were too numerous, and there were other demands 
upon legal journalism. He made his paper from the first an organ of intelli- 
gent criticism; and, although it carried a local name, it soon attained a wide 
circulation and a high reputation. Finding himself unable to publish within 
its covers, without excluding other matter, all the current decisions of the 
highest courts of the States of general value and interest, he determined to 
establish a series of selected cases to be called the American Reports. These 
he commenced in 1871 and continued until the time of his death, which took 
place at Saratoga Springs, in 1879, in the thirty-ninth year of his age. When 
Mr. Thompson was suddenly called from this earthly scene, the Albany Law 
Journal was in its tenth year and its twentieth volume, and twenty-seven 
volumes of the American Reports had been issued. He had built him a beauti- 
ful home, had established a considerable income, and was preparing to enjoy 
life in a rational way, when he died suddenly, probably from the breaking down 

of his constitution from excess of literary work. 

Mr. Thompson was succeeded, both in the editorial chair of the Albany Law 
Journal and in the editorial conduct of the American Reports, by Irving Browne, 
who is still among us, filling the ‘‘ Easy Chair’ of the Green Bag, publishing 
volumes of poems, humorous and otherwise, lay and legal, and contributing 
from time to time to the AMeRicaN Law Review. He was born in Oneida 
County, New York, in 1835; graduated from the Albany Law School, and was 
admitted to the Bar in 1857. He practiced law in Troy, New York, until he 
entered upon his new sphere of duties, a period of twenty years. Of him it has 
been gracefully and truly said:— 

‘* His pen has never been confined to the dry channels of law practice, in which 
he was engaged for more than twenty years, but a number of graceful little 
volumes have given vent to his appreciation of the bright and humorous sides 
of the law. Not alone in graceful prose has this literary tendency been mani- 
fested; for his rhymes of the law and versifications of the law reports would, 
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if collected, constitute quite a volume. The best of these bits of verse, My 
Shingle, appeared in the Albany Law Journal in 1890. Some of his most 

delightful fragments on the literary side of the law have been collected in 

dainty cloth bound volumes, entitled, Short Studies of Great Lawyers; Humor. 

ous Phases of the Law; Judicial Interpretation of Words and Phrases; Law 

and Lawyers in Literature. His collection of National Bank Cases and the 

Annotation of the Reports of the New York Court of Appeals are his latest 

enterprises, and give evidence of diligent, patient research, as well as of a high 

degree of legal ability.” 

The scheme of the series known as the American Decisions was thought out 
and put in operation in the year 1877 by the fertile brain and exhaustless energy 
of Frederick P. Stone, who was at that time the manager of the law depart- 
ment of the great publishing house of A. L. Bancroft & Co., of San Francisco. 
Its editorial management was placed in the hands of John Proffatt, Esq. Oddly 
enough the great series known as the American Decisions was at first committed 
to the editorial charge of an Englishman; for Mr. Proffatt was born in England 
in 1845, though he was graduated from the law school of Columbia College 
in New York, in 1873. But he had already achieved considerable distinction as 
the author of different works and essays on the law, notably his work on Jury 
Trial. From the time when he took charge of the American Decisions in 1877, 
he threw his whole life into his task and made the perfection of that great 
publication the chief aim of his existence. He did not live to enjoy the reward 
of his labors and the fruition of his hopes; for in July, 1879, less than two 
years from the commencement of his great task, he succumbed to a disease 
which, it is said, would have left him enfeebled for life if it had not carried 
him away. At this time Volume Eleven of the American Decisions was 
passing through the press. The fact that in less than two years he had suc- 
ceeded in selecting the cases, preparing the annotations and doing all the 
editorial work for eleven volumes of those reports, leads to the suspicion that 
the breaking down of his constitution was the result of overwork, opening 
the door to the disease which carried him away. 

At the time of the death of Mr. Proffatt the financial success of the American 
Decisions had become an assured fact. The series had acquired such a hold 
on the profession that it was able to bear a more expensive and distinguished 
editorial management. In 1868 a tull and rather awkward farmer’s boy crossed 
the plains from Illinois to California with an emigrant train, meeting with no 
little adventure in connection with the various Indian tribes, and seeing many 
features of the wild life of the interior of our great country, and especially 
countless herds of buffalo and antelope,which are no longer seen. Heestablished 
himself at Sacramento and began the study of the law and was soon admitted 

to practice. To a decidedly practical and business turn of mind he added a 
literary instinct and taste which almost riveted him to the Supreme Court 
Library, where he found himself developing, by slow and careful processes, a 
treatise on the Law of Judgments. In 1872 he presented himself at the office 
of a San Francisco firm of booksellers known as A. L. Bancroft & Co., and 
announced that he had written a treatise on a new title of the law and that he 
wanted a publisher. 
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Thie young lawyer from Sacramento,— nearly as tall as Abraham Lin- 
coln, just about as handsome, a better lawyer, and almost as good a man,— 
entered their place of business, and, with some marks of trepidation but 
with evident firmness, announced what he had done and what he wanted, 
Down to that time nearly all American law books were published in the East. 
Robert Clarke & Co., of Cincinnati, had indeed published some, local and pos- 
sibly some general works. Callaghan & Co. were commencing something in 
that line in Chicago, and so were Soule, Thomas and Wentworth in St. Louis. 
The Albany Law Journal had not been long in existence; the AMERICAN Law 
REVIEW was but five years old and was published by Little, Brown & Co., at 
Boston; the Central Law Journal was not yet founded; the Southern Law Review 
was published at Nashville, and was having a struggle for existence. Roughly 
speaking, all law publishing done at that time had been done on the 
Eastern seaboard, chiefly by Little, Brown & Co., of Boston, by Baker, 
Voorhis & Co., of New York, and by one or two houses in Philadelphia. 
The San Francisco book peddlers saw their opportunity, printed 
Mr. Freeman’s manuscript, and brought out, in the year 1873, one of 
the best works that has ever been published in the United States upon any 
title of the law. In fact, it was so good that the AMERICAN Law REVIEW, then 
published at Boston, then characterized by a critical discrimination amounting 
even to cynicism, declared that it seemed impossible for so young a lawyer to 
have composed so good a book in so good a manner, and confessed to a painful 
doubt lest the author should turn out to be some eminent barrister whom not 
to know was only to confess one’s own ignorance. The prompt recognition, at 
the hands of a discriminating profession, of his work on Judgments, led Mr. 
Freeman to try his hand upon another and quite unexplored subject, that of 
Cotenancy and Partition. This work, though not highly successful as a com- 
mercial venture, is, we believe, rated by him as his best work; and it deserves 
to be rated high. He followed this with an exhaustive treatise on Executions, 
which formed a natural supplement to his work on Judgments. The death of 
Mr. Proffatt in 1879 ended the career of Mr. Freeman as a legal author, except 
in so far as he found it necessary to revise, from timé to time, his existing works. 
He took up the work which Mr. Proffatt had begun, and, although in the midst 
of a considerable legal practice, organized and disciplined an able editorial staff 
and produced eighty-nine volumes of the American Decisions, bringing that 
series down, in point of time, to the year 1870, where it connected with the 
American Reports, making one hundred volumes in all. 

While this series of reports was progressing in the hands of A. L. Bancroft & 
Co., that firm was incorporated. Sumner Whitney & Co. were also incorpo- 
rated. The two corporations were afterwards united in the present corporation 
known as the Bancroft-Whitney Company. In 1888 the Bancroft-Whitney 
Company purchased of Mr. John D. Parsons, Jr., the American Reports, which 
had then reached the number of sixty volumes. They discontinued that series 
as a distinct series and established a new series, on the plan of the American 
Decisions, to connect chronologically with the last volume of the American 
Reports and to continue afterwards to the end of time. This new series was 
called the American State Reports. It was placed under the editorial manage- 
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ment of Mr. Freeman and the corps of assistants which he had drilled and dis- 
ciplined upon the American Decisions. It resembled, in all important respects, 
the American Decisions, except that there was an increase of size and of matter 
from 850 pages to about 1,000 pages per volume. The American Decisions had 
been highly successful from a financial point of view. The energy of Mr. Stone 
had placed that series of books in every important library in the country. A 
single canvasser, Mr. Dorman B. Libby, now the agent of D. Appleton & Co. 
for the Pacific coast, sold no less than 1,023 sets. A profit of more than half a 
million dollars had accrued to its publishers. The new corporation of the 
Bancroft-Whitney Company was then in the possession of ample means, not- 
withstanding the large dividends which they declared, to go forward with the 
same scheme upon a scale which justified large expenditures for editorial work. 
Able men were employed to write monographic notes on various subjects, and 
large fees were paid for the work. It would consume more time than we have 
at our disposal to refer to any considerable number of these monographic 
notes. Every lawyer who possesses this series has used them. Specimens of 
them may be found in the note on Liabilities of Stockholders,! comprising 
sixty-eight pages of small type, and the note on the Contracts of Infants,? com- 
prising one hundred and fifty pages. 

The annotations of the cases which are reprinted in these three series of 
reports, the American Decisions, the American Reports and the American State 
Reports, would, if properly collected, arranged and edited, make a handsome 
abridgment of the American and English case law on all important titles, 
brought down to the present time. The enormous extent of this work of anno- 
tation will not be understood by our readers unless we say that the notes in the 
American Decisions, printed in small type, though so leaded as to be agreeabie 
to the eye, containing no less than 636 words per page, comprise, on an average, 
about ninety pages per volume of that series. Thus, there are in that series 
alone, of notes alone, about 9,000 pages of small type, which, if changed to the 
ordinary type used in law books, would, with the necessary index, table of 
cases, etc., make about twenty-two volumes of good size. The annotations to 
the American Reports were not so extensive, and were made on a different plan, 
and, in our judgment, are not so good. But they average about forty-five pages 
of small type per volume, and this type averages about 600 words to the page. 
The sixty volumes of that series therefore contain about 2,700 pages of annota- 
tions in small type. This matter would make about six volumes printed in the 
ordinary type used in legal treatises. Coming now to the American State 
Reports, we find a considerable increase of matter, both in text andnotes. The 
notes average 106 pages per volume of the same type as the notes in the Ameri- 
can Decisions. The fifty-seven volumes of American State Reports therefore 
contain over 6,000 pages of notes. These, if reduced to ordinary law treatise 
type, would make fourteen large volumes. It thus appears that the annota- 
tions of the so-called American Series of Reports would, if reduced to the type 
in which ordinary law treatises are printed, make forty volumes of good size. 

We repeat, that if these annotations were collected and properly arranged and 
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edited, they would make, with very little necessity of amending, an excellent 
abridgment of our case-made law. Very few gaps would be found to bridge 
over; very few holes to be filled. 

Moreover, it would be an abridgment compiled from original sources, and not 
stolen from the jurist writers. There are, indeed, notes in the American Series, 
and many of them, where text-books are cited and where the compilers have 
evidently resorted to the assistance of text-writers to get in part their groups 
of cases; but we have not anywhere detected literary plagiarism. So far as we 
have been able to see, where the works of text-writers have been cited, quota- 
tion points have been used and credit given,— a practice which, unless indulged 
in too freely, benefits rather than injures an author and his work. Mr. Free- 
man is thoroughly honest. He has no patience with any species of dishonesty 
in literary work. He imposes upon his subordinates an exact and scrupulous 
standard of literary honesty. We recall a case which came to our personal 
knowledge when living in California, where he disciplined one of his subor- 
dinates severely for stating the doctrine of a case from its syllabus, instead of 
going, as he required his subordinates to do in all cases, to the opinion itself. 
It is our deliberate judgment that if this enormous mass of annotations, 
written as it is in careful text-book form, built up with such consummate skill 
and such patient diligence, were collected, arranged, filled out where neces- 
sary, and printed in the form of an abridgment, no similar publication could hold 
the field. It would stand against every competitor, and would not be subject 
to the reproach that its editors and publishers have stolen the works of jurist 
writers and used the works of such writers to destroy their own market. 

The foregoing observations may suggest to the reader that difficulties will 
attend him in searching through so great a mass of matter, scattered through 
more than 200 volumes, in order to collect what he may want to find abouta 
given subject. This difficulty has been largely obviated in two ways: In the first 
place, the two earlier segments of the series, known as the American Decisions 
and the American Reports, are covered by a first-class digest in three volumes, 
prepared by that very able and skillful legal scholar and compiler, the late 
Stewart Rapalje. Other digests, issued by the publishers from time to time, 
notably that of Mack, unlock the storehouses of the American State Reports. 
In the second place, if the searcher will take the last volume of the American 
State Reports, look at the index of subjects, find a case relating to the subject 
of his search and look at the editor’s note at the end of the case,—for every 
case in this series is annotated,— he will find cross-references carrying him 
back to other cases and to other notes throughout the American Series.. Cog- 
nate subjects throughout this entire series are thus linked together by a system 
of backward references, which renders it almost impossible for the careful 
searcher to overlook anything. These references conduct him not only to notes, 
but to cases published in full. Upon this subject we have only one suggestion to 
make, and that is as to the advisability of cutting the stereotype plates of this 
whole series so as to reverse the cross-references, and place in the notes of 

cases printed in the earlier volumes, references forward to cases and notes 
_ printed in later volumes. Itis true that the necessity of going through a great 
many volumes to cover a particular subject involves an inconvenience, although 
all the volumes are in one’s office and on one’s shelves, and although he may 
have an expert office boy to get down and put up the books for him; but from 
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the nature of the undertaking, which was that of exhibiting, by the publication 
of cases in their chronological order, the growth of our American jurisprudence, 
this could not have been we'll avoided. Nor does it well appear how a topical 
arrangement of cases could have been made; since, in nearly every instance, 
every important case contains several distinct subjects. Take, for example, the 
celebrated Dartmouth College Case. Inatopical collection of cases, that would 
probably be classified under the head of Constitutional Law; but yet it relates 
to several distinct subjects. It discusses the nature of public, as compared 
with private, corporations, and decides that the Dartmouth College was an 
eleemosynary corporation. It also enters the domain of contracts, and decides 
that a gift is acontract, and that an executed gift is acontract within the mean- 
ing of the provision of the constitution of the United States which prohibits the 
States from impairing the obligation of contracts; and it possibly decides other 
questions. A topical arrangement, like that of the series of English cases 
now issuing from the press known as the “ Ruling Cases,” might, on the 
whole, have been better, but it would have presented the difficulty above sug- 
gested. 

This great work was founded on the idea of what is called “‘ the survival of 
the fittest.’ It justified its existence on the well-known fact that the reports 
of judicial decisions had already become so numerous as to tax the purse of 
the richest lawyer to buy them, and the patience of the most thorough book- 
worm to wade through them. Only large law libraries can now afford to keep 
on their shelves sets of all the English and American reports, and there are not 
more than two or three such law libraries in each of the large cities of the 
union. There are only two in St. Louis and four in San Francisco, one of 
which is imperfect and incomplete. Even those office buildings, like the Equit- 
able Life Insurance Building in New York, the Union Trust Building in St. 
Louis, and the Mills Building in San Francisco, find their resources and their 
patience overtaxed in keeping down to date their lines of judicial reports, to 
say nothing of text-books, statutes, digests, etc. The idea of presenting the 
law by means of leading cases,— those cases in which new doctrines are 
founded which afterwards become current,— appears to have been first con- 
ceived by John William Smith; and Smith’s Leading Cases will remain a stand- 
ard work on the law as long as our present system of judicial precedent en-' 
dures, It is true that a certain amount of cheerful assurance is involved in the 
statement of the publisher of any series of selected cases, however well the 
selecting may have been made, that the work is based on the principle of the 
survival of the fittest. It assumes that the editor whom he has employed to 
make his selections is capable of saying what is and what is not the fittest. 
How widely divergent the judgments of two different editors or classes of 
editors upon this subject will be, how far apart they will be in determining for . 
the rest of the profession what is the fittest, is well illustrated by the fact that 
a comparison of the current volumes of the American State Reports with those 
of the Law Reports Annotated shows that only fifteen per cent of the cases 
printed in full in the two series are duplicated,— though the editors of both 
series are proceeding, on nearly the same principle of selection, to extract 
from the mass of current adjudications those cases which are the best, and 
consequently the fittest to survive the others. It is true that the principle of 
selection is not precisely the same in the two series; since the L. R. A. selec- 
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tions are made, to some extent, from the Federal adjudications, whereas, the 
American series is confined to adjudications of the State courts. 

The reviewer might be tempted into a comparison between the American 
Series and the L. R. A., were it not for the fact that they differ so widely that an 
extended comparison is impossible. For example, the cases selected and pub- 
lished in the American Series start with the very origin of our jurisprudence in 
colonial times and come down to the present day, covering a period of about 130 
years; while those published in the L. R. A. start with the year 1889 and come 
down to the present time, covering a period of only nine years. They are, how- 
ever, conceived and wrought out onthe same general theory, that of presenting 
the best selected cases, freely annotated, — printing the cases and appending to 
them short treatises upon the subjects to which they relate. Opinions may 
possibly differ as to whether a greater practical advantage can accrue to the 
lawyer from the notes of the L. R. A., or from the notes in the American State 
Reports. As between the 36 volumes of the L. R. A. and the 217 volumes of the 
American Series, and as between the limited work which has been wrought out 
in nine years by the annotators of the 36 volumes of the L. R. A. and the enor- 
mous work which has been wrought out by the annotators of the 217 volumes 
of the American series — enough to make about 40 volumes of good size legal 
treatises,— there is no room for anycomparison. Difference in size and extent 
alone makes an attempt at comparison like comparing a sheep to an elephant, 
Whatever excellencies may attend the work now being done on the L. R. A.— 
and there is no purpose here to disparage that work,— it may truly be said that 
the legal profession throughout our great country will maintain a settled con- 
fidence in the work done on the American Series so long as Abraham Clark Free- 
man remains the leading editor of that great work. No one who enjoys the 
personal acquaintance of that distinguished legal author and editor and who 
understands his methods of work and supervision, as the writer of this review 
does, can have any possible doubt on this point. A falling off in the excellence 
of the work done on this series can only come from a paralysis of that brain or 
the retirement of that man from its editorial supervision. 

It may not be irrelevant to the purposes of a book review to drop a tear over the 
sad fate which has befallen most of the editors of works of this kind. John 
William Smith, author of Smith’s Leading Cases, died at the age of 37; John 
Proffatt, the first editor of the American Decisions, died at the age of 34; Isaac 
Grant Thompson, the first editor of the American Reports, died at the age of 
39; Stewart Rapalje, author of the masterly Digest which covers the American 
Decisions and the American Reports, after having written and published a 
series of legal works as long as the catalogue of ships in Homer, died recently 
at the age of 58. Connected with this great effort are two names whose posses- 
sors are still happily among us,— Mr. Abraham Clark Freeman, still at the head 
of the American State Reports, and actively practicing his profession as well, 
and Prof. Irving Browne, the American Editor of the Ruling Cases, connected 
editorially with the Green Bag, still writing bits of interesting if not instructive 
poetry —a genial grandfather,— a young though not a green old man. Let us 
hope that they may long be with us, and that we may long be with them. 
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GILLETT ON INDIRECT AND COLLATERAL EVIDENCE.—A Treatise on the Law of Indirect 
and Collateral Evidence, by JOHN H. GILLETT, Judge of the Thirty first Judicial 
District of Indiana. Indianapolis and Kansas City: The Bowen-Merrill Co. 1897. 


We do not know why this book has been given to the profession in its pres- 
ent state, unless it is upon the booksellers’ idea that any book which has the 
word ‘‘ Evidence”’ in its title will sell. We cannot understand the author’s 
theory of classification, and we do not get any help in understanding it from 
his preface. For example, the first chapter relates to Admissions. We do not 
know why this is classed under Indirect Evidence, though perhaps we ought to 
know. The second relates to Collateral Evidence, but the subjects grouped 
under it do not convey any idea why they were supposed to belong to the sub- 
ject of Collateral Evidence. We do not know, for instance, why the subject of 
the Impeachment ‘of Witnesses is ranked under the title of Collateral Evidence. 
Then, there is a chapter on Confessions; another on Custom and Usage; 
another on Declarations; another on Dying Declarations; another on 
Expert and Opinion Evidence; another on Hearsay Evidence; another 
on Res Gestx, which of course relates to Declarations; and another 
on Rumor and General Reputation. These ten chapters, some of them 
very short, make up a volume of 363 pages of text, followed by what 
seems to be a good index. It is a mere fragment of the law of Evidence, 
and the subjects considered are not exhaustively treated. It is believed, how- 
ever, that the reader will find a good deal of satisfaction in the manner in which 
the learned author has dealt with the subjects which he has considered. It is 
evident that a great deal of thought has been put into these ten chapters. It is 
equally plain that the author ought to havedone more. He ought not to have 
printed this fragment. He ought to have gone on and filled it out into a treat- 
tise upon the law of Evidence, or at least upon some distinct branch of that 
law. For example, the simple subject of Declarations and Confessions, 
embracing the doctrine of what is called Res Gest, would make a volume con- 
taining several times as much matter as this volume contains. The profession 
needs comprehensive works, not fragments. 


THE LAWYERS’ REPORTS ANNOTATED, BOOK 36. — All Current Cases of General Value and 
eee we Full Annotation. BURDETT A. RICH, Editor. HENRY P. FARNHAM, 


t hester, N. Y.: Lawyers’ Co-operative Publishing Company. 1897. Cited 
as L. R. A.” 


The notes in the volume are numerous, lengthy, novel and practical. The first 
which we notice is on the subject of the Power of Municipal Corporations to 
Impose Conditions when giving its Assent.”! Other notes are as follows: 
On the Right of Witness to give an opinion on the Exact Issue to be tried in 
respect to Sanity or Mental Capacity; ? on the Implied Warranty of Genuine- 
ness in the Sale of Negotiable Paper; * as to the Liability of a Pledgee of 
Stock as a Shareholder,‘ as to a Pre-existing Debt as a Consideration for a Bona 
Fide Purchase of Property other than Negotiable Instruments,® as to the Crim- 
minal Liability of Children,* a very long note; as to the Transfer of Title toa 


1 Page 33 et seq. 4 Page 139 et seq. 
2 Page 64 et seg. 5 Page 161 et seq. 
3 Page 92 et seq. ® Page 196 et seq. 
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Note by an Indorsement in the Form of a Guaranty;! as to the Legislative 
Power to Abridge the Power of the Courts to Punish for Contempt; ? as to the 
Adoption of Text-Books for Public Schools; * as to a Prisoner’s Right of Action 
for Damages for being Imprisoned in an Unhealthful or Unfit Prison; * as to the 
Power of Municipal Corporations to Regulate the Speed of Vehicles upon the 
Public Streets; ° as to the Right of a Creditor to Buy the Property of his Debtor in 
Satisfaction of a Debt; ® on the right to Maintain a Bill of Review as Depend- 
ent upon Interest; 7 as to License Fees for the Use of the Streets by Vehicles; ® 
as to Fraud in Obtaining the Execution of a Note asa Defense to an Action 
upon the Note by Bona Fide Holder; * on the subject of Intoxication as an 
Excuse for Crime, a very long note; on the Right to Relocate a Railroad; !! on 
the Liability of a Person whose Signature is Forged on Commercial Paper 
arising by Ratification, by Promise by Silence; on the Garnishment of an 
Officer or Agent of a Corporation to Secure a Demand against the Corpora- 
tion; }' on the Right of Action of a Debtor against his Creditor to Collect the 
Debt in another Jurisdiction in Evasion of the Exemption Laws of the Domi- 
cile of the Parties ;!4on the Power of Municipal Corporations to Define, Prevent 
and Abate Nuisances,’ a very long note; on the Limitation of the Duty and 
Liability of a Common Carrier in the Case of Dangerous Accidents; ' on Pre- 
sentment to Joint Makers to hold Indorsers of a Note; }7 on the Presumption 
and Burden of Proof as to Insanity,* on the Liability of a Common Carrier 
for Baggage after it has reached the Destination of the Passenger; ! on the 
Power of a Notary to Punish for Contempt.” The cases are well selected, and 
some of them are decisions of the Federal courts. 


RULING CASES. INDEX. VOLS. I-X.—RulingCases. Campbelland Browne. Index, etc.— 
Vols.I.—X. Addenda from 1894 to 1896 inclusive, by ROBERT CAMPBELL, with complete 
table of cases (English and American), a general index of subjects, and a preface, by 
EDWARD MANSON, of the Middle Temple, barrister at law. London: Stevens and Sons, 


Limited. Boston, U. 8, A.: The Boston Book Co., Law Publishers and Booksellers. 1897. 
pp. 420. 


A preface to this volume states the plan of this series of reports and the 
principles on which the arrangement is made. We quote the following: 
“ Biography, it has been said, is history teaching by examples. In ‘ cases’ the 
law is teaching by examples, and the human mind being so constituted as 
always to prefer the concrete to the abstract — a case to a section or an article 
in a code — that form of presenting the law is likely to remain, as it has always 
been, a favorite one. * * * ‘Ruling Cases is designed to carry out this 
method systematically, applying it, not fragmentarily to isolated portions of the 
law, but comprehensively and completely to the whole domain of English and 


1 Pages 262, 268. ll Page 510 et seq. 
2 Page 254 et seq. 12 Page 639 et seq. 
3 Page 277 et seq. 13 Page 561 et seg. 
4 Pages 293, 294. 14 Page 582 et seq. 
5 Pages 305, 306. 5 Pages 593 to 614. 
6 Pages 335 to 366 inclusive. 16 Page 648 et seq. 
7 Page 385 et seq. V Pages 703, 704. 

8 Page 112 et seq. 18 Page 721 et seq. 
® Page 434 et seq. 19 Page 781 et seq. 
1° Pages 465 to 484 inclusive. 2 Page 822. 
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American case law, the supplementary annotations to each leading case show- 
ing how the current of authority has since flowed — now widening, now narrow- 
ing, or winding back upon itseli, now checked and crossed, now in new chan- 
nels, showing especially how the two great streams of American and English 
law — sprung from the same source — meet and blend their waters, and where 
they at times divide.” 

This volume contains: I, eighty-five pages of Addenda, consisting of addi- 
tional notes to the cases in the first ten volumes; II, a consolidated Table of 
English Cases; III, a Consolidated Table of American Cases, and IV, a General 
Index. The total number of cases is about 20,000. 

The index is exhaustive, but not overloaded; and it is most carefully 
arranged. 

The volume is a most attractive one not only in the printing, but as regards 
the binding with a white back and blue sides. 


THE LAW OF MARRIED WOMEN IN MASSACHUSETTS.— The Law of Married Women in 
Massachusetts. By GEORGE A. O. ERNST, of-the Suffolk Bar. Second edition. Boston: 
Little, Brown, & Company. 12mo. Cloth. pp. 285 and xxxvi. Price, $2.00 net. 

This book was written not merely to show what the law is, but to show what 
it should be, regarding the legal status of women. The author does not hesi- 
tate to criticise sharply that high tribunal, the Supreme Court of Massachusetts, 
for inconsistent and illogical decisions due to half-way and halting reforms, 
Although, as he says, the advance in the legal ‘‘ condition of women during the 
last half century is little short of the marvelous,”’ yet he is not satisfied with 
the law as it is, and he would have it reformed by legislation. In his intro- 
ductory chapter he shows that the common law of husband and wife has been 
developed under the erroneous theory that husband and wife are one person. 
He says: ‘‘ Writers of eminence tell us that at common law husband and wife 
were theoretically one person. On the other hand, Pollock and Maitland, who 
are the very latest investigators into the history of English law, say that the 
main idea which governs the law of husband and wife is not that of a unity of 
person, but that of the mund, the profitable guardianship which the husband 
- has over the wife and her property; and the authors are particular to warn us 
~ to be ‘on our guard against the common belief that the ruling principle is that 
' which sees a unity of person between husband and wife,’ a principle which 
will serve to round a paragraph, and may now and again lead us out of or into 
a difficulty, but which has never been consistently operative. * * * A 
theory of unity of person never could be consistently operative, for it violates 
the law of nature. Husband and wife never were, in fact, one person, and no 
legal fiat nor legal fiction could make them so; not even the ‘authority of holy . 
writ’ can accomplish it. The church abandoned the attempt long ago, when it 
gave to the wife equitable rights in property and equitable remedies against her 
husband. Whatever may have been the case in the past, there can be no sound 
principle to-day which permits husband and wife to contract through a dummy 
and directly to sue each other in equity, though not at law. It is a farce to see 
one wife successfully sue her husband and another turned out of court, simply 
because of the technical difference between law and equity. Both to-day go to 
the same court, sometimes to the same court room, file their papers with the 
same clerk and are heard by the same judge. If the evidence goes into his 
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equity ear, justice is done, if into his common-law ear, injustice. The differ- 
ence is a mere technical survival, which ought not to be longer tolerated. 
England already has led the way, and more than twenty of our sister States 
have followed her example, among them such enlightened communities as Wis- 
consin, Indiana, California, Oregon, Colorado and Washington. Is it not 
about time for Massachusetts to get into line? ” 

In his chapter upon the right of a married woman to her property and to do 
business, Mr. Ernst points out a very singular state of affairs as to the business 
dealings between husband and wife. He says:— 

“A married woman cannot form a partnership with her husband, but may 
with anyone else. The partnership name, however, may contain that of her 
husband, and he may be given entire charge of the business as agent. Thus, 
Mrs. John Smith may do business, as successor to her husband, under the firm 
name of John Smith & Co., and John Smith may carry on the business, pro- 
vided he acts as agent and not as partner. Further, while husband and wife 
cannot be partners, they may be joint owners, and John Smith, as master of a 
vessel of which he and his wife are joint owners, by his contract, may render 
her jointly liable with himself. There is a clear technical distinction here, but 
the law which forbids the one and permits the other is very subtle.” 

Mr. Ernst cites ahout a thousand cases which are nearly all from the Massa- 
chusetts reports. The titles of the chapters are as follows: I, Introduction. 
II. Agreements to Marry, and other Ante-Nuptial Agreements—Breach of 
Promise of Marriage. III. Marriage. IV. The Right of a Married Woman to 
her Person. V. The Right of a Married Woman toherChildren. VI. The Right 
of a Married Woman to Support from her Husband. VII. The Right of a Mar- 
ried Woman under the Pauper Laws of Settlement. VIII. The Right of a Mar- 
ried Woman to Property and to do Business with her Husband and Others. 
IX. Separation by Divorce. X. Separation by Agreement. XI. Separation by 
Death and its Effect upon Property. XII. Rights of Burial. 

Although this book may be considered local, because it deals with the laws 
of Massachusetts, yet it cannot fail to be of use in other States in which the 
laws are substantially the same. It is written in an interesting manner, and no 
reader, though not of the profession, will consider it dry. Those whose cause 
he has advocated, the women of Massachusetts, and women everywhere, will 
rejoice in the appearance of so able a champion. 


CopE OF Iowa ANNOTATED, 1897.— Annotated Code of the State of Iowa: Containing all 
the Laws of a General Nature, Enacted by the Twenty-Sixth General Assembly, and the 
Extra Session which Adjourned July 2, 1897. Published by authority of the State. Des 
Moines, Iowa: F. R. Conaway, State Printer. 1897. 

This is a remarkable book, about the size of Webster’s Unabridged Diction- 
ary, and containing nearly 2,400 pages, all told. It is built upon the same 
general model as McClain’s Iowa Code of 1880, the text of the statutes running 
clear across the wide pages, and the annotations being in double column and in 
smaller type. It has a history too long for us to go over; but it may be briefly 
said that it was begun by a commission consisting of Emlin McClain, John Y. 
Stone, Charles Baker, H. 8. Winslow and H. F. Dale. Mr. McClain was appointed 
by the Senate; Messrs. Stone and Baker by the House of Representatives, and 
Messrs. Winslow and Dale by the Supreme Court. They reported a draft code 
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with an explanatory report to the legislature. This body, conceiving that they 
were well qualified to do the work themselves, went about it, but soon discov- 
ered that the task was too much for them, and it was laid over till the next 
session. Last year Governor Drake called an extra session of the legislature, 
in part for the revision of the code. This body convened on January 19 and 
kept at work until July 2, when they found the task too much for them and 
passed a bill consigning the work again into the hands of a commission. This 
commission consisted of James H. Trewin and Lyman A. Ellis, of the Senate» 
and Parley Finch, W. W. Cornwall and John T. P. Power, of the House. They 
were designated as the ‘‘ Code Supervising Committee.’? By authority of the 
Legislature the committee made a contract with Prof. Emlin McClain to anno- 
tate the code and to read the proofs of his annotations, which he did. This 
led to an attempt on the part of Callaghan & Co., the well-known law pub- 
KMshers of Chicago, to procure an injunction in the Circuit Court of the United 
States sitting in Iowa, restraining the publication of this code, on the ground 
that the plaintiffs were the proprietors of the copyright in McClain’s Notes of 
the Code of 1880, which had been transferred to this code and brought down to 
the present time by Prof. McClain. They did not succeed in getting an injunc- 
tion, but they did bring suit against McClain based upon the contract between 
him and them under which they published his code. It should be added, by 
way of explanation, that McClain’s Code of 1880 was not, like this, a public 
revision, but a private compilation. ‘To secure accuracy in the text of the laws, 
Mr. E. C. Eversole was elected ‘‘ editor ’’ by the General Assembly. Mr. Ever- 
sole carefully read the laws, correcting punctuation and all manifest errors, and 
made an exhaustive index of the whole work. The remarkable thing about this 
production is that the above named committee got it out in the space of about 
four months. The index was prepared by Mr. Eversole in two months. Doubt- 
less mistakes will be found in this work,— some have already been found; but 
it is a model work of the kind and reflects great credit on all who were con- 
cerned in its production. 


BOUVIER’S LAW DICTIONARY, RAWLE’S EDITION.— A New Edition, Thoroughly Revised 
and Brought up to Date. By FRANCIS RAWLE, of the Philadelphia Bar. Boston: The 
Boston Book Company. 1898. 

We have merely space to note the arrival of the first volume of this impor- 
tant work. We intend to notice it more at length when the second volume 
reaches us. The author states in his preface: ‘‘ This work, as originally pre- 
pared by its learned author, Judge Bouvier, in 1839, was more strictly a 
dictionary of the law. The edition of 1867 was prepared by many hands, and 
was somewhat of a legal encyclopedia, as well as a law dictionary. The 
edition of 1883, which was the work of the present editor, added a large 
amount of new matter along both lines, but more particularly in the way of an 
encyclopedia. In the present edition it has been the editor’s aim to make the 
work a complete dictionary of the law, and also to develop still more fully 
its encyclopedic side, extending very largely the lines on which the editions of 
1867 and 1883 were based; and he has endeavored, by rearranging titles and by 
cross references, to unify and harmonize the whole.’? The present volume 
runs from A to I inclusive, and contains 1125 pages of text, compactly —— 
in double columns and much of it in very small type. 
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ABBREVIATIONS USED In LAW BOOKS.— Reported from the Lawyers’ Reference Manual 
of Law Books and Citations. By OHARLES C. SOULE. (Edition of 1883.) Boston Book 
Company. 1897. 

In order that our readers will not fall into any mistake with reference to this 
book, we caution them that it is merely a reprint of the abbreviations used in 
Mr. Soule’s Reference Manual, and that the abbreviations have not been brought 
down to date, and do not come down later than the date of publication of that 
book, which was the year 1883. This special reprint is nevertheless very 
useful. Soule’s Reference Manual has long been out of print and very much 
sought after. The writer’s copy was stolen, and he was never able to get 
another. This book of 153 pages, costing $1.50, will be found useful in main- 
taining a uniform style of abbreviating the titles of law books. 


ESTEE’S PLEADINGS. FOURTH EDITION.— Estee’s Pleadings, Practice and Forms, 
Adapted to Actions and Special Proceedings under Codes of Civil Procedure. By Mor- 
RIs M. ESTEE, Counselor at Law. Fourth Edition. Revised and-Enlarged by CHARLES 
T. Boone, Counselor at Law. In Three Volumes. San Francisco: Bancroft-Whitney 
Co. 1898. 

This work is so well known by the profession in all the code States that it is 
useless to attempt any general description of it. The first and second editions 
were those of the author. The third edition was prepared by Mr. Carter P. 
Pomeroy, and the present one is the work of a gentleman whose books on other 
titles of the law are well known to the profession. This work was based 
primarily on the California Code of Civil Procedure. But as that code was 
similar to the codes of other States, New York, Missouri, Wisconsin, etc., no 
attempt was made to confine the citations to California, or even to the Pacific 
coast decisions, but the author and subsequent editors have built up an 
elaborate work founded on decisions in all the code States. In fact, New York 
cases seem to be cited more frequently than California cases. Major. Boone 
appears to have made a complete revision, extending over the text, the notes 
and the forms, and he has made a new index to the entire work. His index 

' is very elaborate, covering about 280 pages. 


LINDLEY ON MINES —A Treatise on the American Law Relating to Mines and Mineral 
Lands within the Public Land States and Territories and Governing the Acquisition and 
the Enjoyment of Mining Rights in Lands of the Public Domain. By Curtis H. Linp- 
LEY, of the San Francisco Bar. In Two Volumes. San Francisco. Bancroft-Whitney 
Co. 1897. 

This work relates to a subject which has had a peculiar development in the 
United States under the combined influence of the customs established by the 
early miners of the West, under acts of the Congress of the United States, under 
the legislation of the Western States and Territories, and under the judicial 
decisions expounding this mass of customary and statute law. The questions 
relating to mining law in the Rocky Mountain and Pacific States are not loaded 
down with so many adjudicated cases as to prevent an author from taking up 
and examining the various decisions, one by one, with considerable care. 
This the present author seems to have done. In his table of cases he refers to 
the unofficial reports, such as the “‘ American Series,” the “*L. R. A.,’? L. 
Ed.,”’ etc., making his table of cases more elaborate than such indexes usually 
are. Another useful feature is an appendix of statutes consisting of the mining 


3 

t 

t 

d 

r- 

ne 

a 

nd 

‘he 

ge 

an 

the 

lly 

| of 

| by 

ime 

ted. 


160 32 AMERICAN LAW REVIEW. 
laws of the several Western States and Territories, with notes appended to them 
directing the reader back to particular sections of the body of the work where 
the statute is discussed. This work is sold at $15.00. If the price is high we 
presume that the justification of the publishers lies in the fact that the con- 
stituency is small. 


WAIT ON FRAUDULENT CONVEYANCES AND CREDITORS’ BILLS, THIRD EDITION.—A 
Treatise on Fraudulent Conveyances and Creditors’ Bills, by FREDERICK 8. WAIT, of 
the New York Bar. Author of “Insolvent Corporations,” “ Trial of Title to Land,” etc, 

Third Edition, Revised and Enlarged. New York: Baker, Voorhis & Co. 1897. 


The writer says that in this edition much fresh matter has been embodied in 
the original text, that a number of new sections have been written, and that 
the citations of authorities have been increased by several thousand cases over 
the number contained in the former edition. As the present edition cites less 
than 7,000 cases, this last statement may justly be regarded as a somewhat 
loose one. The author also states that over 180 pages of entirely new matter 
have been written for this edition. Nevertheless, as this volume contains but 
901 pages, printed in a type one size larger, both text and notes, than that 
usually employed in law books, it may fairly be said that it has not grown, even 
in its third edition, to an extraordinary size. It is simply now a good all-round 
law book. Previous editions have been very useful to the profession, and they 
will avail themselves largely of this. Mr. Wait is outspoken with regard to 
certain dishonest and disreputable tendencies of our judicial law. He says: 
** The writer is confirmed in his early conviction that the policy resulting in a 
relaxation of remedies against the person, which an enlightened civilization 
seemed to demand, has created a numerous and very obnoxious class of what 
may be called professional fraudulent debtors. The spendthrift trust cases, 
now so numerous, reflect no credit upon the body of our law. The policy of 
enlarging statutory exemptions; of depriving creditors of the right to resort to 
powers as assets; of upholding shifting liens upon personal property; of shield- 
ing debtors with an undeserved mantle of presumptions; and of exacting 
explicit proof of notice sufficient to charge alienees with bad faith,— is cer- 
tainly working injustice to the creditor class.” Certainly the author of such 
a work had a great field before him. He might, for example, have traced the 
course of decisions in Missouri under which the provision of the assignment 
law of that State that every assignment should be for the equal benefit of the 
creditors of the assignor has been absolutely frittered away and reduced to 
nothing. He might have pointed out another fertile expedient of schemers 
who organize and manipulate the capital stock of corporations, by which 
they pay up the shares of such stock in any thing that they choose to call pay- 
ment, and by which these arrangements are upheld to the destruction of the 
rights of subsequent creditors. He might have discovered, in the decisions of 
many of the States, which accord to the directors of corporations the right to 
prefer themselves over the outside creditors of the corporation, a general down- 
ward tendency which ought to excite a revolt in the breasts of honest and 
decent people. Nevertheless, we do not see that he has alluded to this subject 
at all. 


ALBERT E. PILLSBURY. 
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